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STATEMENT OF QUESTIONS PRESENTED 

1. Did the Government unlawfully “use” before the 
grand jury and at the trial seventy documents produced 
by Mr. Nelson before the Senate Committee while under 
subpoena and in reliance on a promise of “no inconven¬ 
ience” to him? The Law (18 U. S. C. A. Sec. 3486) pro¬ 
hibits the “use” of evidence, given under subpoena before 
any congressional committee, in any criminal proceeding 
other than perjury. On the authority of this statute the 
trial judge refused to permit in evidence the transcript of 
the oral testimony of Nelson before the Senate Committee, 
when offered by the prosecution. Was it error for the trial 
judge to hold that the same ruling did not apply to the 
written records produced by the same witness at the same 
time, permitting them in evidence over objection by appel¬ 
lants? Was it error to hold that the statute permits the 
use of written evidence but prohibits the use of oral testi¬ 
mony, when the statute contains no such provision? 

2. Was the “use” of Nelson’s records a violation of the 
Fifth Amendment against compulsory self-incrimination 
in that the witness testified under the compulsion of a sub¬ 
poena? 

3. Did the prosecution’s use of Mr. Nelson’s private 
records against his wife violate D. C. Code (1940) Title 14, 
Sec. 306, which provides that a husband cannot be com¬ 
pelled to testify against his wife in any civil or criminal 
case, and also the Fifth Amendment in that the privilege 
of the husband against compulsory self-incrimination also 
protects his wife? Did the “use” of that evidence against 
both husband and wife violate the privileged communica¬ 
tions rule? 



4. Was the method of obtaining and nse in evidence of 
the private records of Charles E. Nelson a violation of the 
Fourth Amendment to the Federal Constitution as an un¬ 
reasonable search and seizure inasmuch as the records were 
produced before the Senate Committee in reliance on a 
promise to return the records to Nelson “as soon as pos¬ 
sible so as not to cause him any inconvenience”, and is the 
conduct of the Government so unconscionable in this re¬ 
spect that it does not meet the standards of a “gentleman;” 
and by reason of such conduct should this Court exercise 
its discretion to dismiss the indictment? Did the Court 
err in refusing the motion of Nelson to return those private 
papers, and to suppress? 

5. Was there error in admitting the testimony of two 
federal Internal Revenue agents with respect to admissions 
of two defendants in connection with source of income, 
profits, losses, and expenditures reported or claimed in 
those defendants’ federal income tax returns; and in the 
admission of five federal income tax returns; and whether 
such conduct violated the Internal Revenue Code (26 U. S. 
C. A. sec 55) and the Regulations under it? Section 55 
relates to secrecy of tax returns and tax information. 

6. Was there prejudicial error in the argument of the 
prosecutor to the jury in commenting on the failure of fif¬ 
teen defendants to take the stand by describing what they 
proved as amounting to “exactly zero?” Was the prose¬ 
cutor guilty of further prejudicial error in the argument 
about “accomplices?” 

7. Did the court err in instructing the jury that they 
could infer the conspiracy from an overt act committed 
within the District of Columbia in view of the fact that 
under the lottery statute, the offense could be committed 
by a single individual? 

9 . 

8. Did the court err in refusing to allow an inspection of 
the grand jury minutes or in the alternative an inspection 
by the court itself, where the preliminary showing before 



trial on supplemental motion to dismiss alleged (a) un¬ 
lawful “use” of the seized documents; (b) intimidation 
of witnesses and denial of their constitutional rights against 
claimed self-incrimination (threats bv a member of the 
grand jury that the witnesses could take their choice about 
testifying or being indicted themselves); (c) that there was 
no legally competent evidence before that body to support 
the indictment, that is, evidence which would be receivable 
on trial before a petit jury? 

9. Whether there was gross abuse in admitting over 
objection a great mass of evidence going back nineteen years 
before the trial, most of which was beyond the range of the 
statute of limitations, under the guise of showing the al¬ 
leged “history” of the conspiracy, the origin of which the 
Government admitted throughout the trial was unknown to 
them? And whether this abuse of evidence is so great as 
to warrant dismissal of the indictment in accordance with 
the recent warnings of the Conference of Senior Circuit 
Judges with respect to abuse and dragnet tactics in con¬ 
spiracy cases? See Pinkerton v. United States, cited in 
the brief. 

10. Whether this Court should re-examine its recent de¬ 
cision that a husband and wife can be tried for criminal 
conspiracy? The Nelsons and Nowlands were husband and 
wife at all times mentioned in this case. 

11. Whether there was any substantial evidence tending 
to show the operation of a lottery within the District of 
Columbia within the range of limitations (October 22, 1948 
to October 22, 1951)? 

12. Whether the Government made a case against Mrs. 
Brady who was convicted solely on the lottery or sub¬ 
stantive count, either on the sketchy evidence, or on the 
theory of aider and abettor (statutory principal) in view 
of total want of evidence she was ever within the District? 
Can an aider and abettor be convicted who was never within 
the jurisdiction? 



13. Were the offenses charged and the sentences imposed 
ex post facto where both the conspiracy statute and the 
lottery statute were changed, during the period of the in¬ 
dictment and the range of the evidence, so as to greatly in¬ 
crease the penalties under both statutes? Did this violate 
Article 1, sec. 9, cl. 2 of the Federal Constitution? 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


Nos. 11,353-54-55-56-57-64 


Charles E. Nelson, et al, Appellants 


v. 

United States of America, Appellee 


Appeals from Judgments of the United States District 
Court for the District of Columbia on Behalf of Charles 
E. Nelson, Virginia Madge Nelson, Robert L. Nowland, 
Mary C. Nowland, Blight H. Lee and Elizabeth Brady. 


JURISDICTIONAL STATEMENT 


These are timely appeals by the above named appellants 
from judgments of conviction and sentence in the United 
States District Court for the District of Columbia. The 
jurisdiction of this Court is invoked under 28 U. S. C. A., 
sec. 1291, and Rule 37 of the Federal Rules of Criminal 
Procedure. 

STATEMENT OP THE CASE 

Charles E. Nelson and Virginia Madge Nelson, his wife, 
Robert L. Nowland and Mary C. Nowland, his wife, Blight 
H. Lee and Elizabeth Brady, wife of a horse trainer for 
Charles E. Nelson, together with ten other persons were 
indicted and tried under two counts in the District Court. 
The first count charged that “from about October 22, 1948, 



2 


continuously to the date of the finding: of this indictment, 
within the District of Columbia, the defendants were con¬ 
cerned as owners, agents, and clerks and in other ways in 
managing, carrying on, and promoting a lottery known as 
the numbers game” (D. C. Code (1940) 22-1501); the second 
count charged all sixteen defendants with conspiracy to 
violate the aforesaid lottery statute. (18 U. S. C. sec. 371). 
The second count employs the following unusual language 
in describing the conspiracy: “Beginning at a time more 
than three years before the return of this indictment and at 
a place or places unknown to the Grand Jury, the defend¬ 
ants unlawfully • • • conspired and agreed together and 
with other persons unknown to the Grand Jury to commit 
offenses against the United States to consist of keeping, 
setting up, and promoting, and being concerned in manag¬ 
ing and carrying on and promoting, in the District of Co¬ 
lumbia, a lottery known as the numbers game, and selling 
and transferring chances, rights, and interests in said 
lotterv • • V* 

Charles E. Nelson, Virginia Madge Nelson, his wife, 
Robert L. Nowland and Mary C. Nowland, his wife, and 
Blight H. Lee were convicted by the jury on both counts. 
The appellant Elizabeth Brady was convicted on the first 
count. The Nelsons each received sentences under the 
first count of one to three years and a fine of $1,000, and 
under the second count were sentenced to twenty months 
to five years and a fine of $10,000 to run concurrently. 
The Nowlands were each sentenced under the first count 
to one to three years and a fine of $1,000, and under the 
second count to twenty months to five years and a fine of 
$2,500. The appellant Blight H. Lee was sentenced under 
the first count to one to three years, and under the second 
to one to four years. All of the sentences were to run con¬ 
currently. The appellant Elizabeth Brady was sentenced 
under the first count to one month to ten months. 

As one of the major points of error involves the erroneous 



3 


admission of evidence in violation of the immunity and 
privilege of the Nelsons granted them by the Congressional 
immunity statute (IS U. S. C. A. sec. 3486) and of the 
Fourth Amendment as it relates to unreasonable search 
and seizure, it is necessary at the outset to set forth briefly 
the circumstances which gave birth to this case. Mr. and 
Mrs. Nelson operate as partners a large farm at Ritchie, 
Maryland, and an amusement arcade at North Beach, Mary¬ 
land, which is on Chesapeake Bay. At 3 P.M. on August 8, 
1951, a United States Marshal served upon Nelson at his 
farm a subpoena issued by the Special Committee to Inves¬ 
tigate Organized Crime in Interstate Commerce, commonly 
called the Kefauver Committee, which commanded him to 
appear before the committee the next morning. Mr. Nelson 
appeared at that time without counsel and without having 
consulted counsel prior to his appearance and was duly 
sworn as a witness by said Senate Committee. Mr. Nelson 
is possessed of a fourth grade education, is partially deaf, 
and unaccustomed to public appearances. What transpired 
during his examination by several Senators and committee 
counsel bears no relation to a legitimate Congressional in¬ 
quiry to obtain information in aid of new legislation, but 
shows a compulsory, forced and hostile inquisition under 
oath from beginning to the end. 

This testimony is in an official Senate document and 
shows that under great duress Nelson was questioned re¬ 
garding gambling in the District of Columbia and Mary¬ 
land, his backing of gambling, his bank accounts, relations 
with the Nowlands, his income tax returns and those of his 
wife and the Nowlands, charging off losses in connection 
-with the breeding of race horses and fine cattle, his “ins” 
and “outs”, how he acquired part of $180,000 in profits 
over a period of several years, and about his “net worth” 
and books and records going back to 1940. During his 
examination at least two Senators and committee counsel 
accused Nelson of evasion in his testimony and stated they 
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did not believe the witness, and he was being given another 
chance to come clean. Before the time of the examination 
the committee had procured the income tax returns of the 
Nelsons and Xowlands as is shown by the questions. Some 
excerpts from the full testimony serve to illustrate the 
compulsory and forced situation of the witness. 


Mr. Rice: Have you received any money from the Robert 
Xowland and Associates in the last ten years? 

Mr. Nelson: I probably have. 

Mr. Rice: 'Well, let’s get a little bit definite about that 
and see what you have. 

Mr. Xelson: If you knew Mr. Xowland and knew how 
hard he was to get money out of, even if he owed you some 
money—I don’t mean any—then you could understand what 
I mean. 

Mr. Rice: Well, you must have worked mighty hard there 
for awhile, because I see in 1947 that you took some 
$19,000 out of the Robert Xowland Associates. 

Mr. Xelson: You say I worked mighty hard? 

Mr. Rice: On him yes. Xow tell us about that. Let’s be 
a little bit frank here and tell us what Robert Xowland 
Associates is. 

Mr. Xelson: I really wouldn’t know. 

Mr. Rice: You have been getting money from it for the 
last 5 or 10 years. Tell us what it is. 

Mr. Xelson: The only thing, I don’t have any way of tell¬ 
ing. I wasn’t actively engaged in the thing. All I done 
was— 

The Chairman: Let me ask you a question. Is it not a 
fact that you have been receiving large sums of money from 
this concern and have been paying income taxes on it? 

Mr. Xelson: Well, if— 

The Chairman: Just answer yes or no. 

Mr. Xelson: Whatever is on the income tax. 

The Chairman: You are the witness, sworn to tell the 
truth. Did you or did you not? 

Mr. Xelson: Did I or did I not what? 

The Chairman: Pay income taxes on large sums of money 
received from this concern. 
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Mr. Nelson: I always pay income taxes on whatever 
money I receive. 

The Chairman: Then don’t try to tell us that you don’t 
know when you received the money and paid income taxes 
on it. Now you are a pretty smart man, and we don’t 
think— 

The Chairman: Why don’t you tell us frankly what you 
know instead of letting us try to—instead of trying to 
conceal the facts and make it look like you don’t know 
what this is all about. 

Mr. Nelson: After you have talked with me a while, 
maybe you will have a different opinion of me. You will 
find that I will try to co-operate, (pp. 320, 321, Senate 
hearings of Aug. 9, 1951) 

• ••••••••• 

Mr. Rice: How did you get into it ? 

Mr. Nelson: I furnished the money. 

• ••••••••• 

Senator Kefauver: Mr. Nelson, we have got to get along 
better here. We want to know what was your transaction 
with Mr. Nowland. When did you start doing business 
with him? What was this operation you put money into? 
You know about it and you might as well tell us about it. 

Mr. Nelson: The man said he had a way he could make 
some money, and I put up the money, and go ahead and 
make some money, and he split it with me, which was all 
right with me. 

Senator Kefauver: What was the way you were going 
to make the money? 

Mr. Nelson: I never discussed that with him. 

Senator Kefauver: Now, Mr. Nelson, you wouldn’t put 
up $20,000 or $5,000 and not know what the business is 
going to be, would you? Would you put up money like 
that and not know what the business was going to be ? 

Mr.Nelson: You said did I put up the money? 

Senator Kefauver: I say it is not natural that you would 
put up big sums of money to a man and not know what 
he was going to do with it. 

Mr. Nelson: I don’t understand what you want. I am 
sorry but I just don’t understand. 

• ••••••••• 
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The Chairman: And if you received $180,000 do you want 
us to believe that you don’t know where it came from and 
what kind of business was operated in order to pay you 
$180,000? If you want us to believe it, you are absolutely 
mistaken, because no sensible man would believe it, and it 
is an insult to the intelligence of the committee for you 
to come here and think you could get away with it. 

Mr. Nelson: 1 agree with you it is an embarrassing thing. 

The Chairman: Why don’t you tell us the truth? 

Mr. Nelson: I am trying to tell you the truth. 

The Chairman: You haven’t tried so far. You have been 
a very uncooperative witness and we do not believe you 
are telling us the truth. 

Mr. Nelson: I am sorry. What I told you is the best of 
my ability. 

The Chairman: Why don’t you come forward and tell the 
facts ? 

Mr. Nelson: I don’t know what I can tell you. 

• ••••••••• 

Senator Kefauver: You ask him Mr. Rice. 

Mr. Rice: Frankly, I think his attitude is contemptuous 
Senator, and I think he should be at least instructed that 
the law is to the effect that if a witness knows the answer 
to the question he can be cited for contempt or perjury the 
same as if he refuses to answer if he knows the answer and 
says he does not know. Do you understand that? 

• ••••••••• 

Mr. Rice: What did he tell you the business was? What 
did Nowland tell you the business was he was getting this 
monev from? 

Mr. Nelson: Nowland never told me. 

Mr. Rice: Did he tell you he was robbing banks ? 

Mr. Nelson: Everybody knows I don’t have anything to 
do with any robbery. 

The Chairman: What do you think it was ? 

Mr. Nelson: I think it was gambling. 

The Chairman: Yes, and you have taken about half an 
hour to tell what those of us knew and what you could have 
told us in the first ten minutes. Why did you think it was 
gambling? What made you think that? 
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Mr. Nelson: Sums of monev like that —you asked me whv 

wt mr mr 

I think it was gambling? 

Chairman: Yes. 

Mr. Nelson: Sums of money like that would have to come 
from some source of that kind. It is just not— 

• ••••••••• 


Mr. Rice: That is very magnanimous. Now, let me read 
you some figures and see if these sound correct to you. 
In some years you make out your taxes jointly with your 
wife. Her name is Virginia; is that right? 

Mr. Nelson: That is right. 

Mr. Rice: In the year 1948 you made out a joint return 
in which you reported that your share of the Nowland 
Associates proposition was $49,936. Does that sound about 
right ? 

Mr. Nelson: Forty-nine thousand, you say? 

Mr. Rice: Yes. 

Mr. Nelson: What was it for? 

Mr. Rice: From Robert Nowland Associates, you reported. 
Mr. Nelson: I don’t know. I am not as young as I used 
to be, and my mind is not as good as it used to be, and I 
just don’t mean to be this way, but I am in a position where 
I can’t help it. I would like to tell you but I don’t know. 

• ••••••••• 


The Chairman: You are the only one who can clear it 
up, and now is your chance, because this is not going to be 
laughed off with the committee. We are going to the bottom 
of it, and we are going to bring it to the authorities, and 
those who are guilty are going to be prosecuted, and if 
you are one of them you are going to be in it. If you are 
not one of them, now is the time to make it clear; and, so 
far, you have not made it clear. 

• # * Now is your chance, and it is up to you entirely. 
Do you understand what I say? 

Mr. Nelson: I get the general drift. You don’t feel like 
I am doing what I can. 

The Chairman: No; I do not. 

Mr. Nelson: Believe me, I have never been in this pool- 
room that he mentions that I can remember. 
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The Chairman: I am talking about the whole picture, 
what we understand is a $6 million operation, from which 
you have received $1SO,000. Xow, you are not going to 
make us believe you are as ignorant as you appear to be. 
Xow, you therefore have the chance to come back this after¬ 
noon and tell us the truth if you want to: and, if you don’t 
clear it up, you have nobody to blame but yourself if you 
are involved in some prosecution later. 

Mr. Xelson: I have told the truth. 

The Chairman: Do you understand what I said? 


Senator Hunt. Give us some idea of your background in 
accounting, your education. 

Mr. Xelson: My education? Gentlemen, you won’t be¬ 
lieve this, I know. I came out of a little knowledge box up 
in northern Maryland. I graduated out of the fourth 
grade. 

• ••••••••• 

Senator Hunt: Mr. Xelson, we will have a staff member 
accompanv vou out to vour home and if you will TLRX 
OVER TO HIM YOUR ACCOUXT BOOK^ THE LITTLE 
RED BOOK YOU SPOKE OF, HE WILL SEE THAT 
YOU GET A RECEIPT FOR IT AXD THE COMMIT¬ 
TEE WILL RETURX IT TO YOU AT THE VERY 
EARLIEST DATE, SO AS XOT TO IXCOXVEXIEXCE 
YOU AXY. 

Mr. Xelson. I am afraid I do not understand what it is 
vou want me to do. 

SEXATOR HUNT: WELL, WE WILL HAVE A 
MEMBER OF THE STAFF—YOU TELL ME IF YOU 
ARE XOT HEARIXG—GO WITH YOU OUT TO YOUR 
HOME AXD YOU TURN OVER TO HIM A STATE¬ 
MENT OF YOUR XET WORTH TOGETHER WITH 
YOUR LITTLE RED ACCOUXT BOOK, WHERE YOU 
KEEP YOUR “INS” AXD “OUTS” AS YOU SAID. 
IN ADDITION TO THAT, THE SUBPOENA THAT 
YOU ARE XOW TESTIFYING UNDER WILL HOLD 
UNTIL SUCH TIME AS THE COMMITTEE RE- 
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LEASES THE SUBPOENA. NOW, IS THERE ANY¬ 
THING YOU DO NOT UNDERSTAND? 

Mr. Nelson: You expect me to send a statement of the 
net worth back tonight? 

Senator Hunt: Not necessarily, but we would like it just 
as soon as you can have it prepared. We do want, however, 
the little red book of vour “ins” and “outs”. 

Mr. Nelson was immediately taken in charge by the staff 
member of the Senate Committee pursuant to the direction 
of Senator Hunt. This “staff member” turned out to be 
Thomas B. Smith, a witness at the trial, who was a member 
of the Maryland State Police Department, a chief criminal 
investigator, and who had been assigned to the Senate Com¬ 
mittee as an assistant and investigator. Smith accom¬ 
panied Mr. Nelson from the hearing room to the automobile 
of Nelson who drove Smith to the farm of Nelson in Mary¬ 
land. When they arrived at the office of Nelson on his 
farm, Nelson looked for his records with Smith standing 
over him all the time. Nelson opened file cabinets, disclosing 
to Smith the tax returns of Mr. and Mrs. Nelson going 
back to 1940, ledgers, check books, check stubs, tax memo¬ 
randa, and other intimate private papers and records of 
the Nelsons with respect to the source of their income, the 
names of employees and their business relations with the 
Nowlands. Smith took all those records, put them in a box 
and the same night turned them over to the Senate Com¬ 
mittee pursuant to the command of Senator Hunt. As he 
could not readily locate the “little red book” because it 
was not assembled, Nelson turned over to the Senate Com¬ 
mittee as demanded a book with a red binding which was 
the “ins” and “outs” called for by the committee while 
Nelson was still being held under subpoena. 

By direction of Senator O’Conor all of the records were 
delivered by Smith to the United States Attorney, who gave 
a subpoena duces tecum as a receipt (App. 454, 492). Smith 
took micro films of those records, sent copies to the prose- 
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exiting attorneys of Prince Georges and Calvert Counties, 
where those records were used to return additional indict¬ 
ments for gambling. The Senate Committee made no ef¬ 
fort at any time to comply with its promise to Nelson that 
“the committee will return it (records) to you at the very 
earliest date, so as not to inconvenience you any.” 

When it became known that the District of Columbia 
Grand Jury had all of Nelson’s records, and while that 
body was still considering indictments, Nelson filed a mo¬ 
tion for the return of all those records and to suppress them 
as evidence on the ground of unreasonable search and 
seizure in violation of the Fourth Amendment of the Con¬ 
stitution, and upon the ground of breach of faith and un¬ 
conscionable conduct on the part of the Senate Committee 
and its aides. The Government opposed the motion, pro¬ 
duced an affidavit of Smith that Nelson had “voluntarily” 
turned over his records, although he was then still under 
subpoena and the compulsion of the committee. Judge 
Letts, without hearing any testimony, denied the motion 
and recited in his order, contrary to all the facts, that Nel¬ 
son had voluntarily turned over the records, and, there¬ 
fore, there had been no unreasonable search and seizure 
(App. 39). 2 

* The device of using alleged “voluntariness” to defeat fundamental 
constitutional rights against unlawful arrest and unlawful search and 
seizure and violation of immunity against the “use” of such evidence in 
criminal proceedings, has been penetrated by numerous courts. Compare, 
United States v. Di Re, 332 U. S. 581, 92 L. Ed. 210, 68 S. Ct. 222, where 
Justice Jackson, speaking for seven members of the Court, said: “One 
has an undoubted right to resist an unlawful arrest, and courts will 
uphold the right of resistance in proper cases. But courts will hardly 
penalize failure to display a spirit of resistance or to hold futile debates 
on legal issues in the public highway with an officer of the law. A lay¬ 
man may not find it expedient to hazard resistance on his own judgment 
of the law at a time when he cannot know what information, correct or 
incorrect, the officers may be acting upon. It is likely to end in fruit¬ 
less and unseemly controversy in a public street, if not in an additional 
charge of resisting an officer. If the officers believed they had probable 
cause for his arrest on a felony charge, it is not to be supposed that 
they would have been dissuaded by his profession of innocence. 

“It is the right of one placed under arrest to submit to custody and to 
reserve his defenses for the neutral tribunals erected by the law for the 
purpose of judging his case.” 
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The motion to suppress the evidence contained in the 
records taken from Nelson, together with the information 
and leads which the Government had obtained by the im¬ 
proper “use” of those records, was renewed at the trial be¬ 
fore Judge Kirkland who declined to go into the question of 
unreasonable search and seizure on the ground that Judge 
Letts had already decided that matter before trial. Appel¬ 
lants contend that the latter ruling is erroneous, especially 
as additional evidence of compulsion, duress, and unreason¬ 
able search and seizure was introduced at the trial. 

On motion of the defendants Judge Pine ordered the 
Government to furnish a bill of particulars limited to the 
premises in the District of Columbia where the “numbers” 
game was carried on, but he denied a request for the dates 
within the three-year limitation when the illegal transac¬ 
tions occurred (App. 71). This is an abuse, because of the 
vague and general way in which the indictment was drawn. 
When the bill of particulars was filed, the information dis¬ 
closed by the Government was so faint that the court or¬ 
dered a supplemental bill to comply with the original order. 
But this was confined to ‘ ‘ premises ’ ’ and nothing appeared 
with respect to dates during the whole three-year period 
from October 22,1948, to October 22,1951, when the indict¬ 
ment was returned. 

Prior to trial these appellants filed a timely motion to 
dismiss the indictment, as supplemented, in which it was 
seriously urged, with supporting affidavits, that the entire 
case of the Government before the Grand Jury was built 
on the use of improper evidence; that three Assistant 
United States Attorneys were present in the Grand Jury 
room and that this was excessive under the circumstances; 
that all of the appellants had been subpoenaed before the 
Grand Jury; that many witnesses before the Grand Jury 
(there were about 125) were alleged former employees of 
the Nelsons and Nowlands and that when they declined to 
testify on assertion of privilege (they being alleged ac- 
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complices) they were told by the Foreman in effect that they 
could take their choice about testifying or being indicted, 
and that under that unlawful threat they gave coerced testi¬ 
mony in violation of their constitutional rights: and in short 
that all the evidence which the Government used as a basis 
for the indictment was such as would not have been ad¬ 
missible on a trial before a petit jury. The court was re¬ 
quested to open the Grand Jury minutes to inspection of the 
appellants with respect to pertinent parts relating to these 
appellants, or failing that, that the Judge himself read 
those minutes to satisfy himself, without inspection by the 
defense, that the inquiry was tainted, coerced, and based 
entirely on the use of illegal and improper evidence. This 
motion was over-ruled. The refusal to permit inspection 
of the Grand Jury minutes by counsel for appellants, or in 
the alternative by the court, is assigned as error in the ex¬ 
ceptional circumstances of this case. 

At the trial before Judge Kirkland, the Government of¬ 
fered the testimony of half a dozen former employees of 
the Nelsons and Xowlands who testified that they either 
worked on machines tabulating “numbers” slips or were 
engaged in picking up numbers bets in the District of Co¬ 
lumbia, Maryland and Virginia. On their own testimony, 
assuming its truth, all of them were accomplices. One of 
those witnesses (Post) had been brought by the Government 
from California where he had been engaged in the hard¬ 
ware business for a long time. Over repeated timely objec¬ 
tions, the Government was permitted to offer evidence of 
acts alleged to have occurred more than nineteen years 
before the indictment (App. 147). The great bulk of the 
oral testimony and documents related to acts alleged to have 
taken place in the District of Columbia, Maryland and Vir¬ 
ginia many years before the running of limitation of three 
years which began under the present offenses on October 
22, 1948. 

Over timely objection that the matter was confidential 
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and privileged under Title 26 U.S.C.A. sec. 55 of the In¬ 
ternal Revenue Code, two Internal Revenue Agents were 
erroneously permitted to testify as to the Federal income 
tax returns of the Nelsons and Nowlands showing their 
alleged equal division of profits from “speculation,” and 
to admissions of the Nelsons and Nowlands with respect to 
certain deductions for losses incurred in the “speculation” 
(which the Government of course claimed showed the opera¬ 
tion of the “numbers” game by the Nelsons and Nowlands). 
The Revenue agents were permitted to give other highly 
damaging evidence of admissions by the four defendants 
with respect to the “numbers” business given during inter¬ 
views concerning their tax returns. The tax returns them¬ 
selves, together with supporting data, also involved all of 
the other defendants in this case. The erroneous admission 
of this confidential matter in violation of the secrecy statute 
and the privilege, which was not released by Executive 
Order, is assigned as error. The only claimed authoriza¬ 
tion of the agents was a purported letter of the Commis¬ 
sioner of Internal Revenue, never proved, which author¬ 
ized those agents to testify at the trial (App. 611). 

At the trial the Government attempted to read the testi¬ 
mony given by Nelson before the Senate Committee (App. 
496, 509, 519). On objection the court ruled that the tran¬ 
script of Nelson’s oral testimony could not lawfully be 
“used” against Mr. and Mrs. Nelson or any other defend¬ 
ant because it was being offered in violation of the im¬ 
munity and privilege of Nelson under the Congressional 
immunity statute, 18 U.S.C.A. sec. 3486 (App. 519). But 
the court denied applicability of the same statute to written 
private records and permitted the Government to offer in 
evidence 70 exhibits taken by the Senate Committee from 
the personal files and private papers of the Nelsons, ob¬ 
tained from Nelson while under subpoena (App. 413, 454, 
456, 482-489). These are the same papers which Smith, the 
Maryland policeman and aide to the committee, obtained 
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from Nelson at his farm pursuant to the direction of Sena¬ 
tor Hunt (App. 454-492, 497-504-505). Those exhibits were 
by far the most damaging evidence offered by the Govern¬ 
ment. They consisted of income tax returns of the Nelsons 
during each year after 1940, which plainly involved the 
Nowlands (who were alleged to be splitting the profits) as 
partners; a ledger showing the “ins” and “outs” which 
was alleged to show disbursements on account of the “num¬ 
bers” business; cancelled checks and check stubs contain¬ 
ing damaging notations “Nos. B,” which the Government 
said referred to “numbers business;” copies of payroll re¬ 
turns showing who the employees of the alleged “specula¬ 
tion” were, where they worked, and how much they were 
paid; income tax work sheets showing the underlying data 
on which State and Federal returns were made; other 
records dove-tailing the Nelsons’ and Nowlands’ records 
of payments with the amounts witnesses claimed they re¬ 
ceived; and other damaging documents too numerous to 
describe here. All of that documentary evidence was ob¬ 
jected to. In admitting in evidence the written records 
produced by Nelson Judge Kirkland thought that the Nel¬ 
sons had no immunity or privilege against their use because 
it did not appear that while Nelson was testifying under 
subpoena before the Senate Committee he had stood on 
his constitutional privilege against self-incrimination. 
This ruling was excepted to. Contrast this ruling with that 
forbidding the use of the oral testimony of Mr. Nelson given 
in the same examination under subpoena (App. 519). 

None of the defendants took the stand in their own de¬ 
fense or offered any evidence, except to examine three As¬ 
sistant IT. S. Attorneys about their handling of witnesses 
before the Grand Jury and at the trial, particularly with 
respect to immunity to witnesses, overriding claims of 
privilege under the Constitution, conversation with one 
witness about her telephone being “tapped,” and the cir¬ 
cumstances under which the records of Nelson were ob- 
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tained and their custody. Obviously the Nelsons and Now- 
lands could not testify without waiving their objection to 
the illegal “use” of the documents produced by Nelson be¬ 
fore the Senate Committee in a criminal case. 

During the final argument to the jury Government coun¬ 
sel was guilty of a prejudicial and fatal error when he 
argued to the jury that what the defendants had proved 
amounted to “exactly zero” (App. 720). On prompt ob¬ 
jection by these appellants and at a bench conference coun¬ 
sel for the defendants MacWilliams objected to the trial 
Judge saying anything to the jury in any attempt to cure 
that situation, his view being that anything the court said 
in view of the failure of the defendants to testify would 
merely add ‘ ‘ salt ’ ’ to the wound. Such was not the view of 
counsel for the instant appellants. The result was that the 
trial Judge said nothing to the jury about that prejudicial 
statement. No sooner had the same Government counsel 
returned before the jury, he then argued to the jury that 
the defendants’ counsel had referred to practically all the 
Government witnesses as “accomplices” and therefore the 
defendants’ counsel admitted that their clients were in¬ 
volved in the offenses. The trial Judge then admonished 
Government counsel but said nothing to the jury that really 
cured or softened that prejudicial argument (App. 720, 
721). 

In a motion to dismiss before trial, again at the close of 
the case of the Government, and at the close of all evidence 
(App. 639, 643, 697), appellants fully argued that the lot¬ 
tery statute D. C. Code (1940) Title 22—sec. 1501, and the 
conspiracy statute, 18 U.S.C.A. sec. 371, had been amended 
or reenacted in material respects, particularly so as to in¬ 
crease greatly the penalty under both statutes, and as the 
indictment was loosely drawn so as to charge in the con¬ 
spiracy count that the conspiracy was formed or commenced 
“beginning at a time more than three years before the re¬ 
turn of this indictment,” that the prosecution was ex post 
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facto both as to the offenses and the punishment, particu¬ 
larly as the great bulk of the evidence related to acts which 
took place under the old repealed statute (“old 8S”) carry¬ 
ing a lesser penalty; and, therefore, there was a violation of 
Article 1, sec. 9, Cl. 3 of the Federal Constitution. This 
point is especially emphasized in view of the maximum sen¬ 
tence imposed upon the Nelsons and Xowlands on the con¬ 
spiracy count under the amended or new statutes. 

During hearing in open court before trial (App. 2) and 
on several occasions during the trial the prosecutors ad¬ 
mitted to the court that the Government did not know where 
the conspiracy charged in the second count originated. 
Aside from circumstantial evidence, the only direct evi¬ 
dence on the formation of a conspiracy between Mr. Nelson 
and Mr. Xowland was that some nineteen years before the 
trial both men met in Beren’s lunch room near 7th and E 
Streets, Northwest, and Nelson asked an insurance route 
man if he could solicit some numbers bets for him (App. 
147). 

There was no evidence at the trial that any of the de¬ 
fendants maintained an office, headquarters or place of 
operation within the District of Columbia during the period 
of limitation. There was a small amount of evidence that 
some “runners” or “street men” picked up bets in the 
District of Columbia, but all the evidence showed those num¬ 
bers slips were taken outside the District of Columbia and 
that the winnings were paid outside the District of Colum¬ 
bia, although the “street men” usually paid off the bettor. 
The great bulk of the Government’s evidence related, as 
previously stated, to acts which took place long before the 
permissible period under the statute of limitations. This 
mass of evidence, which went in over constant objections 
of all defendants under the guise of showing the commence¬ 
ment or history of the conspiracy, was so prejudicial and 
unfair that the conspiracy count was an instrument of abuse 
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and hopelessly prejudiced the consideration of the lottery 
violation which was necessarily confined to the period be¬ 
ginning October 22, 1948. But those objections made no 
impression on the trial Judge. In other words, the Govern¬ 
ment was allowed to shovel into this case en mass a large 
volume of highly prejudicial data going back twenty years, 
most of which occurred in Maryland and Virginia. This is 
also a plain evasion of the statute of limitations. 

The appellant Elizabeth Brady is the wife of a horse 
trainer who worked for Mr. Nelson for a number of years. 
The only evidence at the trial involving her was that for one 
week late in 1950, she supervised several girls who were 
tabulating “numbers” slips at North Beach, Maryland 
(App. 289, 300). There is no evidence that she was ever in 
the District of Columbia or committed any violation of the 
lottery statute in this District. She was convicted on the 
first count only. There was no evidence tending to show 
that Mrs. Brady violated the District lottery statute, or 
had any “stake” or interest in a lottery, and the point was 
made during the trial and on motion for a new trial or 
judgment of acquittal that she could not be held as an aider 
and abettor (or as a statutory principal) because aiding 
and abetting must occur in the District or venue of the of¬ 
fense under existing decisions. In charging the jury on 
conspiracy the Court said: 

“With reference to the question of venue which has 
been raised and argued to you, the court instructs you 
you must find that the conspiracy was originated in 
the District of Columbia to violate the law of the Dis¬ 
trict of Columbia, or if you find it was not originated 
in the District of Columbia then you must find that the 
object of the conspiracy was to violate the laws of the 
District of Columbia and that one or more overt acts 
in furtherance of this conspiracy was performed within 
the District of Columbia to sustain the indictment, and 
performed within that period I have indicated to you, 
October 22 , 1948 , to October 22 , 1951 ” (App. 739). 
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“In determining whether or not a conspiracy exists 
it may he determined from the overt act or overt acts” 
(App. 741). 

On objection by all defendants that the underscored part 
of the charge was not the law, the trial Judge gave addi¬ 
tional instructions on this subject which made the matter 
worse: 


“Xow, again on the question of venue, I say to you 
that to give venue or jurisdiction to the court you must 
find as a fact that there was an agreement among these 
defendants within the District of Columbia, followed by 
an overt act on the part of one or more of them, an 
overt act performed within the District of Columbia, 
or if you find that there teas a conspiracy formed out¬ 
side the District of Columbia, to-wit, the State of Mary¬ 
land, and the object was to violate the law of the Dis¬ 
trict of Columbia, then there must be an overt act per¬ 
formed within the District of Columbia” (App. 744). 

The point was made at the trial that the “gist” of con¬ 
spiracy is the agreement itself: and that to give venue and 
jurisdiction the jury must find that the unlawful agreement 
was formed within the District of Columbia, the overt act 
being important only to “ripen” the offense. The point 
was further made that conspiracy could not be inferred from 
the overt act alone in the situation in this case because the 
lottery statute was capable of being violated by a single 
person and did not necessarily involve a joint enterprise, 
and that under any construction the conspiracy would 
merge in the substantive count which was the sole basis of 
the alleged overt acts. But the matter went to the jury in 
that posture although the defendants throughout the trial 
stoutly contended that if any conspiracy was shown it was 
a Maryland or Virginia conspiracy. 

Substantially all of the Government’s evidence before the 
Grand Jury and at the trial, aside from the testimony of the 
Internal Revenue Agents, was based upon the records and 



19 


papers which Mr. Nelson produced before the Senate Com¬ 
mittee under the compulsion of a subpoena, and from 
“leads” derived from those documents. See, Government 
admission of “use” before the Grand Jury (App. 433). 

Finally, it should be noted that this case is but another 
attempt by the District of Columbia authorities to reach 
beyond permissible limits to try Maryland and Virginia 
offenses in the District because of supposed dissatisfaction 
with the attention prosecutors give to gambling cases under 
State laws. The trial Judge gave to all defendants the bene¬ 
fit of all motions and objections made by other defendants in 
the course of the trial and pre-trial proceedings (App. 688). 

STATEMENT OF POINTS OF ERROR 

The District Court committed manifest error in the fol¬ 
lowing points: 

1. In permitting the Government to “use” and put in 
evidence at the trial against the Nelsons the documentary 
evidence listed in the footnote 3 in violation (a) of the Con¬ 
gressional immunity or privilege statute (18 U.S.C.A. sec. 
3486), and (b) the Fifth Amendment to the Federal Consti¬ 
tution relating to compulsory self-incrimination, the said 
documents having been obtained from Charles E. Nelson 

* Government exhibits placed in evidence and unlawfully used are: 
22 (ledger book); 23 to 34, incl. (copies income tax returns for each year 
1940 through 1950); 35 (open folder, partnership income tax returns 
for each year 1940 through 1950, incl.); 36 a, b, c, d, and e (withholding 
tax receipts); 37 (checkbook and stubs); 38, 39, 42 (checks); 40, 40 a, 
40 b (checks to Ginn & Co. and Bryan & Co.); 41 (check stubs); 43 
(check to May McGuire); 44, 44a (checks and stubs); 46 (checkbook); 
47, 47 a, 48, 58 a (check stubs); 59 (check stubs); 60, 60 a (Treasury 
letters to Nowlands); 62, 62 a (Treasury letter and envelope); 63 a 
(ledger sheet); 64, 65 (Nowland Associates tax return for 1944); 66 
(pages out of 1945 tax return); 67 (ledger sheets); 68, 69, 70 (ledger 
sheets); 71 (data 1945); 72 to 76, incl. (ledger sheets); 77 to 77 J, incL 
(contents of folder in exhibit 35). These exhibits represent selections 
by the Government out of a large number of private papers of the 
Nelsons. The original exhibits have been transmitted to this Court for 
its inspection. It was impossible to reproduce those exhibits in the 
appendix because of bulk and limited time. 
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as an integral part of his evidence given under the compul¬ 
sion of a Senate subpoena and while testifying under oath. 

2. In permitting the Government to put in evidence 
against Mrs. Nelson, wife of Charles E. Nelson, the docu¬ 
mentary evidence described under the first point in viola¬ 
tion of D. C. Code (1940) Title 14—sec. 306, relating to 
compulsory testimony by spouses, and in violation of the 
Congressional immunity statute (IS U. S. C. A. sec 34S6). 

3. In refusing to return on motion before trial the docu¬ 
ments described in Point I to Charles E. Nelson, and to 
suppress them as evidence before the grand jury and at 
the trial, because the manner in which these private papers 
of Nelson were obtained by the United States Attorney con¬ 
stituted an unreasonable search and seizure in violation of 
the rights of the Nelsons and Xowlands under the Fourth 
Amendment to the United States Constitution and the Fifth 
Amendment relating to compulsory self-incrimination; and 
in not holding the Government to the standards of a “gentle¬ 
man” in view of the fraud perpetrated upon Nelson by 
promising him no “inconvenience” to induce him to turn 
these papers over to the Senate Committee which subse¬ 
quently turned them over to the United States Attorney who 
gave a subpoena duces tecum as a receipt therefor. 

4. In admitting the testimony of two Internal Revenue 
Agents with respect to (1) federal income tax returns of 
the Nelsons and Nowlands, and (2) admissions of the Nel¬ 
sons and Nowlands to those agents during an official tax 
investigation of the content of the returns, in violation of 
the privilege, secrecy and public policy of 26 U. S. C. A. 
sec 55, and the regulations under that statute. 

5. In failing to declare a mistrial because of the highly 
prejudicial argument of the Government prosecutor in ad¬ 
dressing the jury on the failure of the defendants to testify 
in their own behalf by stating that what the defendants 
proved was “exactly zero.” 
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6. In failing to declare a mistrial because of the highly 
prejudicial argument of Government counsel to the jury 
to the effect that defendants’ counsel by reference to the 
Government witnesses as being “accomplices,” thereby the 
defendants admitted they committed the offenses charged. 

7. In instructing the jury that the appellants could be 
convicted of conspiracy under the second count if they found 
that the conspiracy was formed or commenced in Maryland, 
provided an overt act in furtherance thereof was committed 
within the District of Columbia. (Note: This point is 
argued, in view of controlling but divided decisions of the 
Supreme Court.) 

8. In instructing the jury that they could infer a con¬ 
spiracy from an overt act committed within the District 
of Columbia. 

9. The court erred on the preliminary showing made 
before the trial, in a supplemental motion to dismiss, to 
allow inspection of pertinent minutes of the grand jury, or 
in the alternative for an inspection of the minutes by the 
court itself, to determine (a) whether there was any legally 
competent evidence before that body on which the indict¬ 
ment was founded: (b) whether the testimony before that 
body was coerced in violation of the claimed constitutional 
rights of the witnesses under the Fifth Amendment with 
respect to self-incrimination; and (c) whether the Govern¬ 
ment unlawfully used the testimony, private papers and 
record of Charles E. Nelson before that body on this in¬ 
dictment in violation of the Congressional immunity statute 
(18 IT. S. C. A. sec 3486). 

10. In failing to declare a mistrial or to grant a new trial, 
because of the gross abuse on the part of the Government in 
putting in evidence a great mass of highly prejudicial evi¬ 
dence with respect to acts of the defendants which occurred 
long before the range of the statute of limitations. 
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11. The Nelsons and the Nowlands, being husband and 
wife, at all times mentioned, are not indictable or triable 
for the crime of conspiracy. 

12. In holding that there was substantial evidence tending 
to show the operation of a lottery within the District of 
Columbia after October 22, 1948; and in refusing to direct 
a verdict on both counts for failure of proof on motion at 
the close of all evidence. 

13. In holding that appellant Elizabeth Brady could be 
convicted of lottery under the first count when there was 
no evidence that she was ever within the District of Colum¬ 
bia, or had a “stake” in a lottery, and because one cannot 
be convicted as an aider and abettor (statutory principal) 
who was never within the jurisdiction where the substantive 
offense was committed. 

14. In holding that the offense charged and proved under 
both counts and the sentences imposed did not violate the 
ex post facto provision of Article 1, sec. 9, cl. 2, of the Fed¬ 
eral Constitution. 

15. And on the other points briefed by the remaining 
appellants. 

STATUTES AND REGULATIONS INVOLVED 

18 U. S. C. A., sec. 34S6 provides: 

“Testimony before Congress; immunity . 

“No testimony given by a witness before either 
House, or before any joint committee established by a 
joint or concurrent resolution of the two Houses of 
Congress, shall be used as evidence in any criminal pro¬ 
ceeding against him in any court, except in a prosecu¬ 
tion for perjury committed in giving such testimony. 
But an official paper or record produced by him is not 
within the said privilege. June 25, 194S, c. 645, 62 
Stat. 833.” 
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2 Tj. S. C. A. sec. 192, provides: 

“Every person who having been summoned as a wit¬ 
ness by the authorities of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000, nor less than $100, and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months. As amended, 
June 22, 1938, c. 594, 52 Stat. 942.” 


2 XT. S. C. A., sec. 193, provides: 

“Xo witness is privileged to refuse to testify to any 
fact, or to produce any paper, respecting which he shall 
be examined bv either House of Congress # * * or bv 
any committee of either House, upon the ground that 
his testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render 
him infamous. As amended, June 22, 1938, c. 594, 52 
Stat. 942.” 

D. C. Code (1940), Title 14 sec. 306, provides: 

“In both civil and criminal proceedings, husband 
and wife shall be competent but not compellable to 
testify for or against each other.” 

28 U. S. C. A. sec. 632, provides: 

“In the trial of all indictments, informations, com¬ 
plaints, and other proceedings against persons charged 
with the commission of crimes, offenses, and misde¬ 
meanors, in the United States courts, territorial courts, 
and courts martial, and courts of inquiry, in any State 
or Territory, including the District of Columbia, the 
person so charged shall, at his own request but not 
otherwise, be a competent witness. And his failure to 
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make such request shall not create any presumption 
against him. Act of March 16,1S7S, c. 37, 20 Stat. 30.” 

26 U. S. C. A. sec. 55, provides in part as follows: 

“(a) Public Record and inspection. 

(1) Returns made under this chapter upon which tax 
has been determined shall constitute public records; 
but, except as hereinafter provided in this section, they 
shall be open to inspection only upon order of the Presi¬ 
dent and under rules and regulations prescribed by 
the Secretary and approved by the President.” 


(f) Penalties for disclosing information. 

(1) Federal employees and other persons. It shall be 
unlawful for a Collector, deputy Collector, agent, clerk, 
or other officer or employee of the United States to 
divulge or make known in any manner whatever not 
provided by law to any person the amount or source 
of income, profits, losses, expenditures, or any particu¬ 
lar thereof, set forth or disclosed in any income return, 
or to permit any income return or copy thereof or any 
book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided 
by law; and it shall be unlawful for any person to print 
or publish in any manner whatever not provided by law 
any income return, or any part thereof or source of 
income, profits, losses, or expenditures appearing in 
any income return; and any offense against the fore¬ 
going provision shall be a misdemeanor and be pun¬ 
ished by a fine not exceeding $1,000, or by imprison¬ 
ment not exceeding one year, or both, at the discretion 
of the court; and if the offender be an officer or em¬ 
ployee of the United States he shall be dismissed from 
office or discharged from employment.” 53 Stat. 29, 
amended Oct. 8, 1940, c. 757, Title V, par. 507, 54 Stat. 
1008, Sept. 20, 1941, c. 412, Title V, sec. 554 (d) (1), 
55 Stat. 722. 

Code of Federal Regulations, 1949 Ed., Title 26, sec. 

45S. 207, provides: 
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“Penalties for disclosure of returns. Section 55 (f) 
(1) of the Internal Revenue Code makes it a misde¬ 
meanor punishable by a fine not exceeding $1,000 or by 
imprisonment not exceeding one year, or both, at the 
discretion of the court, for any person to print or pub¬ 
lish in any manner whatever not provided by law in¬ 
formation contained in any income return, and further 
provides that if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. The penalties provided 
in Section 55 (f) (1) are applicable also to disclosure 
of information contained in excess-profits, unjust en¬ 
richment and capital stock tax returns, and returns 
made under sub-chapter C of chapter 9 of the Internal 
Revenue Code.” 

Code of Federal Regulations, 1949 Ed., Title 26, sec. 458. 

204 (p. 335) provides: 

“General provisions. Use of returns in litigation. 
The return of an individual, partnership, corporation, 
or fiduciary, or a copy thereof, may be furnished to 
a United States Attorney for official use in proceedings 
before a United States grand jury or in litigation in 
any court, if the United States is interested in the 
result, or for use in preparation for such proceedings 
or litigation: or to an attorney of the Department of 
Justice, for like use, upon written request of the Attor¬ 
ney General, the Assistant to the Attorney General, or 
an Assistant Attorney General. If a return or copy is 
thus furnished, it shall be limited in use to the purpose 
for which it is furnished and is under no condition to 
be made public except to the extent that publicity nec¬ 
essarily results from such use. The original return 
will be furnished only in exceptional cases, and then 
only if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
of a return desired for use in litigation in court will 
be furnished if the United States Government is not in¬ 
terested in the result, but this provision is not a limita¬ 
tion on the use of copies of returns by the persons en¬ 
titled thereto.” 
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SUMMARY OF ARGUMENT 

1. The Government unlawfully “used” the evidence given 
by Charles E. Nelson under the force and compulsion of a 
Senate subpoena, and while testifying under oath, before 
the grand jury and at the trial in violation of the Congres¬ 
sional immunity or privilege statute (18 U. S. C. A. sec. 
3486) which provides that the testimony given by any wit¬ 
ness summoned by either House shall not be “used” against 
him in a criminal proceeding except in a prosecution for 
perjury. This was a prosecution for lottery and conspiracy 
to violate the lottery statute (D. C. Code (1940) Title 22, 
sec. 1501; IS U. S. C. A. sec. 371). The unlawful “use” 
of that “compelled” testimony also violated the Fifth 
Amendment in that the witness was compelled thereby to 
testify against himself in an abusive and involuntary com¬ 
mittee examination without previous warning of his privi¬ 
lege against self-incrimination and while he was testifying 
without the advice of counsel. The unlawful use of that 
compelled evidence against the wife of Charles E. Nelson 
before the grand jury and at the trial not only violated the 
Congressional immunity statute, but also D. C. Code (1940) 
Title 14, sec. 306, which provides that husband shall not 
be compelled to testify against wife, and also the rule of the 
common law with respect to privileged communications be¬ 
tween husband and wife. This also involves a violation of 
the Fifth Amendment in the case of a husband because 
Nelson was in effect compelled to testify against his wife, 
the privilege of the husband extending to and covering his 
wife. 

2. The Government obtained some 70 documents put in 
evidence at the trial and used before the grand jury by an 
unreasonable search and seizure in violation of the Fourth 
and Fifth Amendments. The Senate Committee was then 
under a solemn promise to Mr. Nelson that it would return 
his private papers to him at an early date. The prosecutor 
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got those documents through Senatorial misconduct un¬ 
becoming a “gentleman” and a representative of the United 
States, and on over-all considerations of decency and fair 
play this kind of misconduct should not be permitted to 
succeed. The court erred before trial in refusing, on 
motion, to return those papers to Mr. Nelson and to suppress 
them as evidence, including all “leads” derived from them. 
As Nelson was directed by the Senate Committee to ac¬ 
company a Maryland policeman, who was a member of the 
Committee staff, to get the papers, there was no basis for 
the pre-trial order finding that Nelson “voluntarily” turned 
over the papers to the Committee; nor was there any basis 
for the view of the trial judge that he was concluded by 
that pre-trial order, especially as additional evidence at the 
trial showed that Nelson did not act “voluntarily” within 
the meaning of the law, since he was under the compulsion 
of the Senate subpoena acting under duress and coercion. 

3. Nelson was not a voluntary witness before the Senate 
Committee. His examination by that Committee, from be¬ 
ginning to end was hostile, abusive and startling. Being a 
witness under subpoena he was a “compelled” witness in 
law, and nothing shows any “waiver” of his constitutional 
prerogative against self-incrimination. The dictum in the 
May and Garsson case, and the facts there, do not apply to 
the situation in this case. In the May and Garrson case 
this court said it could not find that any evidence was so 
“used” at the trial. 

4. Two internal revenue agents in violation of the secrecy 
statute, 26 U. S. C. A., sec. 55, over objection, were per¬ 
mitted to testify as to admissions made by Mrs. Nowland 
and Mr. Nelson during an official tax investigation of the 
federal income tax returns of the Nelsons and Nowlands, as 
partners, with respect to source of income, losses, expendi¬ 
tures, etc., and the Government unlawfully in violation of 
that statute put in evidence the federal tax returns of the 
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Xelsons, Norlands, and Blight Lee, without any prelimi- 
nar\’ showing as required by the Regulations of the limited 
purpose, if any, for which they were released by the Treas¬ 
ury. This statute determines the policy of the Government 
about secrecy of tax returns and use of tax information 
dealing with source of income, profits, losses, and expendi¬ 
tures. The statute created a privilege for the Xelsons and 
Xowlands as taxpayers which the Government violated in 
this case. 

5. In his opening statement to the jury on final summa¬ 
tion the Government prosecutor argued to the jury that 
what the defendants proved was “exactly zero.” As 
fifteen defendants did not take the stand, this highly im¬ 
proper argument, could not be understood by the jury as 
referring to anvthing but the failure of the defendants to 
testify, especially as the defendants offered no other evi¬ 
dence. Government counsel also argued that because the 
defense counsel during the trial had referred to Government 
witnesses as “accomplices” that therefore they admitted 
their clients were guilty of the offenses charged. All this 
inflammatory argument prevented a fair trial and requires 
a reversal. 

6. The court erred in instructing the jury that they could 
find a conspiracy from an overt act committed within the 
District of Columbia. This was error because the lottery 
statute could be violated by a single person. Such an in¬ 
struction should have told the jury that it could only be in¬ 
ferred if they found that two or more committed an overt 
act within the District of Columbia. 

7. Before trial, on motion, the court erred in refusing to 
permit an inspection of pertinent grand jury minutes, or 
in the alternative for inspection by the court itself, on a 
substantial showing, and representation of counsel, of in¬ 
timidation of witnesses, denial of constitutional rights, un¬ 
lawful “use” of evidence obtained by an unreasonable 
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search and seizure and in violation of the Congressional 
immunity statute. 

8. The Government was permitted over objection to intro¬ 
duce a large volume of evidence with respect to acts occur¬ 
ring from five to nineteen years before the trial. This was 
done under the guise of showing “history” of the conspiracy 
which Government counsel frequently admitted was un¬ 
known to them in origin. The abuse of evidence was so 
gross that a fair trial was impossible. Under the theory 
of the liberal evidence rule, the Government shoveled in the 
occurrences of a lifetime . The great bulk of the Govern¬ 
ment’s evidence dealt with acts long before the range of 
the statute of limitations; and the consideration of this 
conspiracy “history” prevented any possibility of a fair 
trial under either the substantive count or the conspiracy 
count. This conduct was oppressive and amounted to a 
dragnet. 

9. There was no substantial evidence to show the opera¬ 
tion of a lottery within the District of Columbia within the 
range of limitation (October 22, 1948 to October 22, 1951, 
when the indictment was returned). The office or place of 
operation, if anywhere was shown to be either in Maryland 
or Virginia, hence the violations if any, were State, not 
District of Columbia. 

10. Mrs. Brady was unjustly convicted. The evidence 
showed that for one week at North Beach, Maryland, she 
supervised several girls who were said to be adding up num¬ 
ber slips. Her regular duties at the Nelson farm and arcade 
made it very improbable that she had any part in a lottery. 
As she was never shown to be within the District of Colum¬ 
bia, she could not be held on the aider and abettor (statutory 
principal) theory on the first count. 

11. Because of changes in the conspiracy statute on Sep¬ 
tember 1, 1948, which greatly increased the penalties, and 
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the language of the indictment “beginning at a time more 
than three years before the return of the indictment, ” and 
the sweep of the evidence at the trial covering a period of 
nineteen years, the indictment, trial, and sentences im¬ 
posed under the stepped up penalties in the new statute 
(371) made the prosecution and sentences ex post facto in 
violation of Art. 1, sec. 9, cl. 2 of the Federal Constitution. 
In view of the scope of the evidence the same argument is 
made under the substantive count, for that statute was 
amended during the period covered by the evidence to in¬ 
crease the penalty for the same acts. As maximum sen¬ 
tences were imposed on the Nelsons and Nowlands they 
were clearly prejudiced. 

12. As the Nelsons and Nowlands were respectively hus¬ 
band and wife, they were not triable for criminal con¬ 
spiracy. The rule in Johnson v. United States, SI U.S. App. 
D.C. 254, is against the great weight of authority and its 
premise is wrong. It should be re-examined. 

ARGUMENT 

Point 1. The court erred in permitting the Government 
to “use” 70 documents before the grand jury and at the trial 
in violation of the Congressional immunity or privilege 
statute (IS U.S.C.A. sec. 3486) and the Fifth Amendment 
to the Federal Constitution with respect to compulsory self- 
incrimination, the said documents having been part of the 
compelled testimony of Charles E. Nelson while testifying 
under oath pursuant to a Senate subpoena. 

Points 1, 2 and 3. These three points deal with the im¬ 
proper “use” and putting in evidence against the defend¬ 
ants of 70 exhibits at the trial. As that evidence was 
improperly “used” by the Government, together with 
the information and “leads” derived therefrom, as the 
sole basis of its evidence before the grand jury and as the 
sole basis of its case at the trial, aside from the testimony 
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of two Internal Revenue Agents, which was likewise im¬ 
properly admitted on separate grounds, it is obvious that 
the judgments must be reversed as to Mr. and Mrs. Nelson 
with directions to dismiss the indictment against them; 
and that the case must be reversed as to all remaining ap¬ 
pellants because, without the improperly admitted evidence 
contained in those 70 exhibits, the residue of evidence is so 
thin that the court could only speculate as to what probative 
effect, viewed separately, the jury would have given to it. 
McDonald v. United States, 335 U.S. 451, 93 L. Ed. 153, 69 
S. Ct. 191. 

The first point deals with the improper “use” and ad¬ 
mission into evidence of those 70 exhibits in violation of 
the statute (18 U.S.C.A. sec. 34S6), popularly known as the 
Congressional immunity or privilege statute (which has 
been on the books since 1857) and which the appellant 
Charles E. Nelson was compelled to produce on August 9, 
1951, before the Special Committee to Investigate Organ¬ 
ized Crime in Interstate Commerce, United States Senate, 
commonly called the Kefauver Committee, pursuant to the 
subpoena of that committee and while Nelson was under 
oath. 

Violation of the rights of both Nelsons under the Fifth 
Amendment to the Federal Constitution is claimed because 
the unlawful use of the evidence of Charles E. Nelson given 
under the compulsion of the Senate subpoena compelled 
Nelson to be a witness against himself and his wife at the 
trial. Clearly the Fifth Amendment prohibits a person be¬ 
ing compelled in any criminal case to be witness against 
himself or his wife. The privilege of Nelson to refuse to 
testify against his wife also rests on other grounds which 
will be discussed separately. 

Those 70 exhibits comprised the private papers of Mr. 
and Mrs. Nelson and formed the most prejudicial and dam¬ 
aging evidence of the Government at the trial. Those ex¬ 
hibits included, among other things, the joint income tax 
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returns of the defendants Nelson for a period of eleven 
years beginning with the year 1940; check books and check 
stubs; underlying tax figures and data: and other papers, 
all of which allegedly showed that the Nelsons and Now- 
lands were partners in the operation of a so-called “num¬ 
bers” business over a considerable period of time; the 
names of employees and amounts paid to them; and numer¬ 
ous disbursements by them on account of said illicit busi¬ 
ness which the Government claimed showed the operation of 
a lottery within the District of Columbia, Maryland and 
Virginia. 

This point will require extensive argument in view of the 
confusion which has arisen out of the erroneous dictum of 
this court in the May and Garsson cases decided January 
24, 1949 (84 U.S. App. D.C. 233, 175 F. 2d 994). The 
second point deals with the improper “use” and admission 
in evidence of those 70 exhibits against the wife of Nelson 
in violation of D. C. Code (1940) Title 14, sec. 306, which 
provides: “In both civil and criminal proceedings husband 
and wife shall be # * # not compellable to testify for or 
against each other,” and in violation of the Congressional 
immunity or privilege statute, in that the improper “use” 
of the evidence of Nelson against his wife compelled Nelson 
unlawfully to testify against his wife without his or her 
consent. 

The third point deals with the improper admission of 
those 70 exhibits in evidence against the defendants Nelson 
because the documents came to the United States Attorney 
by reason of an unreasonable search and seizure without a 
warrant in violation of the rights of those defendants under 
the Fourth Amendment dealing with unreasonable search 
and seizure, and the Fifth Amendment dealing with com¬ 
pulsory self-incrimination. This question was properly 
raised on motion before trial and again at the trial, and first 
arose on a motion of Mr. Nelson to return those private 
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papers to him and to suppress them generally as evidence 
on the grounds stated. 

All of the points raised here were specifically raised at 
the trial at the time the Government first sought to intro¬ 
duce those exhibits (App. 412, 4S2-4S9, 456-482, 646, 665, 
265). 

To begin with the first point, it will be observed that 18 
U.S.C.A., sec. 34S6, provides “Xo testimony given by a 
witness before either House, * * * shall be used as evidence 
in any criminal proceeding against him in any court, except 
in a prosecution for perjury committed in giving such 
testimony * * 2 U.S.C.A., sec. 192, provides: “Every 

person who having been summoned as a witness by the 
authorities of either House of Congress to give testimony 
or to produce papers upon any matter under inquiry • • • 
willfully makes default, or who, having appeared, refuses 
to answer any question pertinent to the question under in¬ 
quiry, shall be deemed guilty of a misdemeanor # * * 2 
U.S.C.A., sec. 193 provides: “Xo witness is privileged to 
refuse to testify to any fact, or to produce any paper, • • • 
upon the ground that his testimony to such fact or his pro¬ 
duction of such paper may tend to disgrace him or otherwise 
render him infamous.” 

It is important to notice that Charles E. Xelson only 
claims immunity to the evidence produced by him before 
the Senate committee, and not to the subject matter thereof. 

As is shown by the legislative history of the Congres¬ 
sional immunity or privilege statute copied into the appen¬ 
dix to this brief, the Act was specifically amended in 1862, 
in part to avoid blanket immunity with respect to any of¬ 
fense touched upon in the Congressional inquiry. As the 
immunity or privilege statute now stands and has stood 
since 1S62, the Government is and has been free to prose¬ 
cute the witness in criminal proceedings upon the subject 
matter of his evidence, provided it can do so without the 
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“use” against the witness of the testimony or papers pro¬ 
duced or given by the witness under subpoena and while 
under oath. What we complain about in this case is the 
“use” by the Government of those TO private papers (which 
were a part of the compelled testimony under subpoena of 
Nelson) in violation of the plain and unmistakable injunc¬ 
tion of the statute that such evidence, both oral and written, 
produced by the witness under the duress and compulsion 
of a subpoena, shall not be “used” in any criminal case 
against the witness. That is precisely what the Government 
unlawfully did in this case, and it is a fatal error as to both 
Nelsons. It cannot be denied on this record, that the whole 
case of the Government before the grand jury was built on 
the improper use of those 70 exhibits and the information 
and “leads” unlawfully derived from those exhibits and 
the testimony of Nelson before the Senate Committee. On 
timely objection the trial Judge refused the offer in evidence 
by the Government of the oral testimony given by Nelson 
before the Senate Committee, hut, strangely enough, al¬ 
lowed the Government over timely objection, to put in evi¬ 
dence those 70 exhibits which were an integral part of the 
compelled testimony of the witness. Of course, no distinc¬ 
tion, under the Congressional immunity statute, can be 
drawn between the compulsory oral and written evidence of 
the witness, and the action of the trial Judge in separating 
the two is beyond comprehension. The trial Judge ad¬ 
mitted those exhibits into evidence in the teeth of the stat¬ 
ute forbidding such “use” because he was of the view that 
Nelson had no immunity or privilege against such “use” 
because Nelson had not asserted his Constitutional privilege 
under the Fifth Amendment against self-incrimination. It 
is at once apparent that if such a ruling is the law, then the 
Congressional immunity or privilege statute will have been 
reduced to ashes at one stroke; if the witness must make a 
timely assertion of his privilege against self-incrimination, 
there is no point in the witness giving any testimony what- 
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ever and he cannot be compelled to do so. Bryan v. United 
States, 339 U. S. 323, 94 L. Ed. 884, 70 S. Ct. 724; 
Counselman v. Hitchcock, 142 IT. S. 547, 35 L. Ed. 1110, 12 
S. Ct. 195 (1892); Hoffman v. United States, 341 U.S. 479, 
4S6, 490, 95 L. Ed. 1118, 71 S. Ct. 814, 818, 820; Smith 
v. United States, 337 IT. S. 137, 93 L. Ed. 1264, 69 S. Ct. 
1000, 1005. On the authority of those cases, he cannot be 
compelled to testify because the immunity or privilege 
granted against the “use” is not “co-extensive” with the 
protection of the Fifth Amendment. On the other hand, by 
way of sharp contrast, a witness can be compelled to testify 
under the Compulsory Testimony Act, which applies to 
nearly all the Federal establishments, because the absolute 
immunity there granted is with respect to any prosecution 
which may substantially touch in any way the “subject 
matter’’ of the testimony given by the witnesses or the 
papers produced by him, notwithstanding the pitfall and 
vicarious burden resting on the witness to prove that con¬ 
tention in event he is subsequently prosecuted. The stat¬ 
ute is plain and unambiguous on its face and it must be 
given effect as the Supreme Court expressly stated in 
Bryan v. United States, supra. This is exactly what the 
trial Judge failed to do. To rule otherwise is to render 
the statute meaningless, redundant, and to set up unneces¬ 
sarily an effective or at least formidable obstacle to the 
functioning of the Congress and its ability to obtain any 
evidence whatsoever in aid of its legislative inquiries. This 
point is of vast importance. As early as 1857, the Congress 
realized that it could not effectively function unless it had 
the power to coerce testimony through subpoena, and that 
even this could not be done without granting a substantial 
immunity or privilege to the witness against the “use” (at 
the very least) of such testimony in a criminal proceeding. 
Moreover, the right to protection against self-incrimination 
was of common law origin; the Constitution was merely 
declaratory; and it was early recognized that it was against 
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the instincts and customs of an American that any man 
should be forced to convict himself out of his own mouth. 
Counselman v. Hitchcock, supra. Nothing in the Congres¬ 
sional immunity or privilege statute says or suggests that 
a witness testifying under oath under the compulsion of a 
subpoena may gain immunity or privilege only on condition 
that he make a timely assertion of Constitutional privilege. 
Must the witness defy the Committee, act like a “revolu¬ 
tionary,” and refuse to answer until he is “cornered” and 
the Congress has specifically promised that what the wit¬ 
ness says or produces will not be “used” against him, in¬ 
cluding “leads” from that evidence? It is apparent that 
any such requirement would seriously disrupt the legisla¬ 
tive function; make the statute a mere “trap” for the wit¬ 
ness (Monia v. United States, 317 U.S. 424, 87 L. Ed. 376, 
63 S. Ct. 409: punish the ignorant and cooperative wit¬ 
ness and reward the cunning one who most likely has the 
most significant information from the legislative stand¬ 
point. The fact is that reading the immunity or privi¬ 
lege according to its clear meaning on its face does not 
jeopardize the interests of the Government. The Gov¬ 
ernment exercises an intelligent choice when it issues its 
subpoena compelling the sworn testimony, and personal 
papers of the witness. Consequently, we contend that the 
immunity or privilege against “use” of the evidence of 
Nelson was earned and accrued the moment he was sub¬ 
poenaed and gave substantial testimony under oath with¬ 
out formally first claiming the protection of the Fifth 
Amendment. That immunity or privilege against “use” 
would be sterile indeed if that same testimony could be 
read against the wife of Nelson in violation of the common 
law rule of evidence and the statute (D. C. Code, 1940, Title 
14, sec. 306). Plainly, both statutes are in pari materia as 
applied to husband and wife; and the immunity or privi¬ 
lege granted would be fantastically reduced if the evidence 
of the witness could be “used” against his wife. 
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In the May and Garsson cases this court specifically said 
that nowhere in the record could it find that any evidence 
given by May or Garsson was used against them at the trial 
and that counsel had not been able to point to any such use. 
Ordinarily that would haye been the end of the matter. But 
in the dictum this Court made statements that have been 
widely misunderstood and which are against reason and 
controlling decisions. There, this Court said: “It is estab¬ 
lished that the constitutional privilege must be asserted be¬ 
fore an immunity is established. To be liable to the pen¬ 
alties of the statute for refusal to answer, a witness must 
be asked a question and must refuse to answer. Being then 
compelled to answer, his immunity arises. Absent refusal 
to answer followed by compulsion to answer, no immunity 
arises, either under the statutes before us or under the 
Constitution.’’ Of course, that formula requires every 
witness under subpoena, which is compulsion in itself, to 
be some sort of a “revolutionary” as to each question and 
each answer in order to gain what the statute plainly grants 
automatically to compelled witnesses. It is hard to fathom 
the reach of that dogma as applied to the ability of the Con¬ 
gress to get anything disclosed, particularly as to the more 
recent spectacular Committees. That reasoning is plainly 
erroneous and the opportunity for re-examination of that 
position is at hand in this case where it is undenied that 70 
exhibits out of the personal private papers of Nelson were 
“used” against him, his wife, and the remaining appellants 
in this appeal, and substantially the entire case of the Gov¬ 
ernment was founded and built on the illegal use of that 
evidence. In the May and Garsson cases the question was 
never presented; the issue is squarely before the Court here. 
In Monia v. United States, infra, the Court was dealing with 
the Compulsory Testimony Act, which granted complete 
immunity as distinguished from the Congressional statute 
which grants partial immunity or privilege against “use” 
and necessarily against “leads” issuing from such use 



38 


which is immaterial to the present argument. There it 
was held that the witness testifying under subpoena was 
not required to assert his Constitutional privilege in order 
to obtain the immunity which the statute plainly granted. 
The Government being dissatisfied with that result ob¬ 
tained amended legislation which provided in substance 
that immunity was not obtained unless the witness asserted 
his privilege. See Shapiro v. United States, 331 U.S. 1, 92 
L. Ed. 7S7, 6S S. Ct. 1375. The decision of the trial Judge 
in this case, and the decision of this Court in the May and 
Garsson cases, have wrongfully read such a requirement 
into the instant statute, which ignores the line of cases in 
the Supreme Court holding that waiver of basic and funda¬ 
mental liberties in the Bill of Rights is never “lightly in¬ 
ferred and certainly not on vague and uncertain evidence.” 
See Smith v. United States, infra. 

In Monia v. United States, 317 U.S. 424, S7 L. Ed. 376, 
63 S. Ct. 409, the court said: 

“The question is whether one who, in obedience to 
a subpoena, appears before a grand jury inquiring into 
an alleged violation of the Sherman Act, and gives tes¬ 
timony under oath touching the alleged offense, ob¬ 
tains immunity from prosecution for that offense, 
pursuant to the terms of the Sherman Act, although he 
does not claim his privilege against self-incrimination. 

“The Sherman Act provides in part: ‘* # # no per¬ 
son shall be prosecuted or be subject to any penalty 
or forfeiture for or on account of any transaction, 
matter, or thing concerning which he may testify or 
produce evidence, documentary or otherwise, in any 
proceeding, suit or prosecution under said Acts (the 
Interstate Commerce Act, the Sherman Anti-trust Act, 
and other acts): Provided further, That no person so 
testifying shall be exempt from prosecution or pun¬ 
ishment for perjury committed in so testifying.’ 

“That statute was supplemented bv the Act of June 
30, 1906 (34 Stat. 798, 15 U.S.C. 33,’ 15 U.S.C.A. par. 
33), which, so far as material, is 
“ *• • * under the immunity provisions (of the above 
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Act and others) immunity shall extend only to a nat¬ 
ural person who, in obedience to a subpoena, gives tes¬ 
timony under oath or produces evidence, documentary 
or otherwise, under oath. * * *’ 

“It is evident that Congress, by the earlier legisla¬ 
tion, had opened the door to a practice whereby the 
Government might be trapped into conferring unin¬ 
tended immunity by witnesses volunteering to testify. 
The amendment was thought, as the Congressional 
Record demonstrates, to be sufficient to protect the 
Government’s interests by preventing immunity unless 
the prosecuting officer, or other Government official 
concerned, should compel the witness' attendance by 
subpoena and have him sworn. 

“Not until 1933 did Congress evidence an intent 
that if the witness desired immunity he must, in addi¬ 
tion, assert his constitutional privilege. In a series of 
acts adopted between 1934 and 1940 an additional pro¬ 
vision was inserted adding this requirement (citing 
statutes). These acts indicate how simple it would 
have been to add a similar provision applicable to the 
Interstate Commerce Act, the Sherman Act, and others 
which have been allowed to stand as originally enacted 
save for the amending Act of 1906. 

“The legislation involved in the instant case is plain 
in its terms and, on its face, means to the layman that 
if he is subpoenaed, and sivorn, and testifies, he is to 
have immunity. Instead of being a trap for the Gov¬ 
ernment, as was the original Act, the statutes in ques¬ 
tion, if interpreted as the Government now desires, 
may well be a trap for the witness. Congress evidently 
intended to afford Government officials the choice of 
subpoenaing a witness and putting him under oath, 
with the knowledge that he would have complete im¬ 
munity from prosecution respecting any matter sub¬ 
stantially connected with the transactions in respect of 
which he testified, or retaining the right to prosecute 
by foregoing the opportunity to examine him. That 
Congress did not intend, or by the statutes in issue to 
provide, that, in addition, the witness must claim his 
privilege, seems clear. It is not for us to add to the 
legislation what Congress pretermitted.” (Emphasis 
supplied.) 



40 


The specific point involved here would also seem to be 
settled by the decision in Andolschek v. United States, 142 
F. 2d. 503, where Judge Learned Hand said: 

“Coming first to Andolschek, we think that when he 
appeared before the grand jury under subpoena and 
testified, he secured the immunity granted by par. 3119 
of 26 U.S.C.A., Internal Revenue Code. The Judge 
assumed that a icitness who, when subpoenaed, does 
not claim his privilege against self-incrimination, sur¬ 
renders it, and cannot thereafter invoke an immunity 
granted him by statute . That ruling was in accord 
with the law as we then understood it: but since the 
trial the Supreme Court has decided (United States v. 
Monia, 317 U.S. 424, 63 S. Ct. 409, S7 L. Ed. 376) that 
a witness under subpoena need not claim his privilege, 
in order to invoke a statutory immunity couched in 
substantially the same language as par. 3*119. 

While the Judge’s ruling was right under the de¬ 
cisions which he was then bound to follow, these hav¬ 
ing now been shown to be erroneous, the plea must be 
sustained and the indictment dismissed”. (Italics sup¬ 
plied) 

In United States v. Frontier Asthma Co., 69 F. Supp. 
994, 997, the court said: 

“The Government urges as a ground for striking 
out the defendant’s motion that the testimony of the 
individual defendants given before the Federal Trade 
Commission was given voluntarily and no claim of 
immunity was made before testifying. It w-as un¬ 
necessary for any of the defendants to claim immun¬ 
ity. The sole question is whether he testified as to 
transactions, matters or things on which this indict¬ 
ment is laid. U. S. v. Pardue, D.C. 294 F. 543; U. S. 
v. Monia, 317 U.S. 424, 63 S. Ct. 409, S7 L. Ed. 376; 
U. S. v. Andolschek, 142 F. 2d 503. The Government 
now concedes this.” 

In United States v. Moore, 15 F. 2d. 593, 594, the District 
Court said: 

“Congress, no doubt having in view the ruling in 
Brown v. Walker, 161 U. S. 593, 16 S. Ct. 644, 40 L. 
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Ed. S19, embodied in the Volstead Act a provision al¬ 
most identical in language with the case before the 
court for construction in that case. It is therefore but 
fair to say that it intended that it should be similarly 
construed. The purpose of it is perfectly apparent. 
It is to enable the Government by subpoena to compel 
a witness to testify in a case based upon or growing 
out of an alleged violation of the Volstead Act, whether 
he be willing to do so or not, and it guarantees him 
immunity from prosecution, not only for what he tes¬ 
tifies to but for any violation by him of the Act, that 
the Government may be able to ferret out by reason 
of the testimony that he gives. 

Having testified for the Government in obedience to 
a subpoena, they are entitled to the benefit of the 
statute which gives them immunity. 

It is said that the defendants are not entitled to 
immunity, because they did not, when called as wit¬ 
nesses, claim their privilege and refuse to testify. 
That would have been a useless act on their part, be¬ 
cause they were compelled to testify, whether they 
wanted to or not. Such was the ruling in the Brown 
case. It cannot be said they waived their privilege 
when they appeared in obedience to a subpoena and 
testified for the Government’\ (Italics supplied) 

In United States v. Fleiscliman, 339 U. S. 349, 94 L. Ed. 

906, 70 S. Ct. 739, the court said: 

“It should be emphasized that we are not dealing 
with the duties of witnesses summoned by one com¬ 
mittee but with the obligation owed by persons sum¬ 
moned by authority of the Senate or House of Rep¬ 
resentatives to appear before any person or group 
designated by that authority. Reforms in the prac¬ 
tices and procedures of certain committees are vig¬ 
orously demanded by persons both within and without 
Congress. We should not be understood in this case 
as expressing either approval or disapproval of those 
practices. But the remedy, if any is needed, is cer¬ 
tainly not to destroy the effective operation of all com¬ 
mittees, which is the necessary result if they cannot 
compel the disclosure of facts. A subpoena is a sterile 
document if its orders may be flouted with impunity. ’ ’ 


42 


See also the separate opinion of Justice Frankfurter 
which states: “any one who ‘willfully makes default’ in 
obeying a valid subpoena to produce records before a com¬ 
mittee of Congress has, ever since 1S57, been guilty of a 
federal offense. Act of January 24,1S57,11 Stat. 155; R.S. 
sec. 102 as amended by Joint Resolution of June 22, 1938, 
52 Stat. 942, now 2 U.S.C. sec. 192, 2 U.S.C.A. sec. 192.” 

In McGrain v. Daugherty, 273 U.S. 135, 167, 71 L. Ed. 
5S0, 47 S. Ct. 319, Justice Van Devanter, speaking for an 
unanimous court, said: 

4 ‘January 24,1862, c. 11,12 Stat. 333, Congress mod¬ 
ified the immunity provision in particulars not ma¬ 
terial here. These enactments are now embodied in 
paragraphs 101-104 and S59 of Revised Statutes. They 
show very plainly that Congress intended thereby 

(a) to recognize the power of either house to institute 
inquiries and exact evidence touching subjects within 
its jurisdiction and on which it was disposed to act; 

(b) to recognize that such inquiries may be conducted 
through committees; (c) to subject defaulting and 
contumacious witnesses to indictment and punishment 
in the courts, and thereby to enable either house to 
exert the power of inquiry ‘‘more effectively”; and 
(d) to open the icay for obtaining evidence in such 
inquiry, which otherwise could not be obtained by ex¬ 
empting rcitnesses required to give evidence therein 
from criminal and penal prosecutions in respect of 
matters disclosed by their evidence.” (Italics supplied) 

In Bryan v. United States, 399 U. S. 323, 94 L. Ed. SS4, 
70 S. Ct. 724 the court in discussing the standard of obed¬ 
ience owed by a witness under subpoena, said: 

‘‘On the other hand, persons summoned as witnesses 
by competent authority have certain minimum duties 
and obligations which are necessary concessions to the 
public interest in the orderly operation of legislative 
and judicial machinery. A subpoena has never been 
treated as an invitation to a game of hare and hounds, 
in which the witness must testify only if cornered at 
the end of the chase. If that were the case, then, in- 
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deed, the great power of testimonial compulsion, so 
necessary to the effective functioning of courts and 
legislatures, would be a nullity. We have often iter¬ 
ated the importance of this public duty, which every 
person within the jurisdiction of the Government is 
bound to perform when properly summoned. See 
e. g., Blair v. United States, 1919, 250 U. S. 273, 281, 
39 S. Ct. 468, 471, 63 L. Ed. 979; Blackmer v. United 
States, 1932, 2S4 U. S. 421, 438, 52 S. Ct. 252, 255, 
76 L. Ed. 375, 

Third. Respondent also contended at the trial that 
the court erred in permitting the Government to read 
to the jury the testimony she had given before the 
House Committee when called upon to produce the 
records. She relies upon R.S. sec. 859, now codified 
in sec. 34S6 of Title 18 U.S.C.A., which provides that 
“No testimony given by a witness before • • • any 
committee of either House, • • • shall be used as evi¬ 
dence in any criminal proceeding against him in any 
court, except in a prosecution for perjury committed 
in giving such testimony. • • Admittedly her testi¬ 
mony relative to the production of the books comes 
within the literal language of the statute; but the trial 
court thought that to apply the statute to respondents 
testimony would subvert the congressional purpose in 
its passage. We agree. 

We need not set out the history of the statute in 
detail. It should be noted, however, that its function 
was to provide an immunity in subsequent criminal 
proceedings to witnesses before congressional com¬ 
mittees, in return for which it was thought that wit¬ 
nesses could be compelled to give self-incriminating 
testimony. “That purpose was effectively nullified in 

u “R. S. sec. 859, as originally enacted in 1857, was part of sec. 2 of a 
comprehensive statute, 11 Stat 155, designed on the one hand to compel 
the testimony of witnesses and on the other hand to protect them from 
prosecution for crimes revealed by their testimony. Section 1 of the 
Act became R. S. sec. 102, 2 U. S. C. sec. 192, 2 U. S. C. A. sec. 192. As 
first enacted, sec. 2 not only prevented the use of a witness’ testimony 
in subsequent criminal proceedings but gave him complete immunity 
from prosecution “for any fact or act touching which he shall be re¬ 
quired to testify.” 11 Stat. 156. This latter provision was deleted in 
1862, 12 Stat 333, leaving only the partial protection of sec. 859, 
which was in effect declared insufficient to require a witness to give 
self-incriminatory testimony in Counselman v. Hitchcock, 1892, 142 
U. S. 547, 12 S. Ct 195, 35 L. Ed. 1110.” (Italics supplied) 
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1S92 by this Court’s decision in Counselman v. Hitch¬ 
cock, 142 U. S. 547,12 S. Ct. 195, 35 L. Ed.1110, holding 
that R. S. sec. S60 a statute identical in all material res¬ 
pects with R. S. sec. S59, was not a sufficient substitute 
for the constitutional privilege of refusing to answer 
self-incriminating questions. Under that decision, a 
witness who is offered only the partial protection of 
a statute such as Secs. S59 and S60—that his testi¬ 
mony may not be used against him in subsequent 
criminal proceedings—rather than complete immunity 
from prosecution for any act concerning which he 
testifies (see Brown v. Walker, 1S96, 161 U. S. 591, 
16 S. Ct. 644, 40 L. Ed. S19) may claim his privilege 
and remain silent with impunity. 

Section S60 was ultimately repealed. Its usefulness 
undermined by the Counselman decisions, it remained 
on the statute books until 1910, “a shield to the 
criminal” and an obstruction to justice. But the 
attention of Congress has not, apparently, been called 
to the anomaly presented by the continued existence 
of R. S. sec. S59, which, like sec. S60, was a constituent 
part of an immunity ‘“bargain” declared invalid in 
the Counselman case. The courts must, therefore, 
give effect to the statute. Cameron v. United States, 
1914, 231 U.S. 710, 720, 34 S. Ct.244, 247, 58 L. 
Ed. 44S. 

It had been the experience of Congress prior to 
1S57 that witnesses could not be compelled to disclose 
desired information, in part because of insufficient 
penalties for nondisclosure, and in part because of 
the constitutional privilege against self-incrimination. 
In an attempt to surmount the latter obstacle, Con¬ 
gress enacted what became R. S. sec. S59. By grant¬ 
ing an immunity, it was the congressional intent to 
compel testimony which had hitherto been unavail¬ 
able 

The dissenting opinion of Justices Black and Frank¬ 
furter in that case says in part: 

“18 U. S. C. A. sec. 34S6, provides that no testimony 
given by a witness before any committee of either 
house shall be used as evidence in any criminal 
proceeding against him in any court, except in a 
prosecution for perjury committed in giving such test- 
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imony. The Court admits the use of such testimony 
in convicting Bryan for willful failure to produce 
records violated the “literal language” of sec. 3486, 
but declines to give effect to that language. I dissent 
from the Court’s refusal to abide by this congressional 
mandate. 

The statutory exception of “prosecution for per¬ 
jury” shows that the attention of Congress was 
focused on whether committee testimony should be 
admissible in any type of criminal prosecution. Yet 
the Court now reads the statute as if Congress had 
forbidden the use of committee testimony “except 
in a prosecution for perjury or for failure to produce 
records.” Such extensive judicial law-making is parti¬ 
cularly questionable when used to restrict safeguards 
accorded defendants in criminal cases. Moreover, this 
statute springs from Congress’ recognition of the 
constitutional privilege against compulsory self¬ 
incrimination. The Court’s narrowing of the statute 
marks a radical departure from the principle under¬ 
lying previous interpretations of other immunity 
legislation. Smith v. United States, 337 U. S. 137, 
69 S. Ct. 1000; United States v. Monia , 317 U. S. 424, 
63 S. Ct. 409, 87 L. Ed. 376. 

• • • • 

Moreover the statutory language is so clear and pre¬ 
cise that dubious legislative history cannot contradict 
it. And no part of that history even tends to show 
that Congress meant to permit use of a witness’ test- 
timony to convict him of any crime other than perjury. 
There is a justifiable reason for the perjury exception. 
The crime consists of the testimony itself, without 
which no prosecution would be possible. Not so with 
default in producing papers.**** If application of the 
statute as Congress wrote it would lead to “absurd 
conclusions”, so would the Fifth Amendment.” 

Further significant light on the proper construction of 
the Congressional immunity or privilege statute appears 
from contrast with the following decisions under the long 
standing Compulsory Testimony Act, which the Congress 
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recently specifically amended to provide that immunity 
from the subject matter of the testimony of the witness 
would attach only on the timely claim of the witness that 
he was standing on his right under the Fifth Amendment 
against self-incrimination, thereby showing unmistakably 
that Congress was fully aware of the exact formula 
required if immunity was to attach only on condition 
that the witness first assert his privilege. In Smith v. 
United States, 337 U. S. 137, 93 L. Ed. 1264, 69 S. Ct. 1000, 
at 1005, the Court said: 

“First. The evolution of congressional policy in 
dealing with immunity from criminal prosecution in 
return for evidence has been adequately discussed 
recentlv bv this Court. United States v. Monia, 1943, 
317 U. S. * 424, 63 S. Ct. 409, S7 L. Ed. 376, and 
Shapiro v. United States, 194S, 335 U. S. 1 , 6 S S. 
Ct. 1375, 92 L. Ed. 1787. Through Counselman v. 
Hitchcock, 142 U. S. 547, 12 S. Ct. 195, 35 L. Ed. 1110, 
it was established that absolute immunity from federal 
criminal prosecution for offenses disclosed by the 
evidence must be given a person compelled to testify 
after claim of privilege against self-incrimination. To 
meet that requirement Congress amended the immunity 
provisions of the Interstate Commerce Act, 24 Stat. 
383, sec. 12, 49 U. S. C. A. sec. 12, that protected a 
witness from use against him of evidence so given in 
any subsequent criminal proceeding so as to provide 
that the witness should not be “prosecuted M * for or 
on account of any transaction, matter or thing, con¬ 
cerning which he may testify •••.” 337 U. S. 141, 69 S. 
Ct. 1002, supra. This remission of responsibility for 
criminal acts met the “absolute” test of the constitu¬ 
tional provision against self-incrimination. Browm v. 
Walker, 161 U. S. 591, 16 S. Ct. 644 40 L. Ed. S19. 
If a witness could not be prosecuted on facts concerning 
which he testified, the witness could not fairly say 
he had been compelled in a criminal case to be a wit¬ 
ness against himself •••*. This compulsory testimony 
statute was further amended in 1906 to provide that 
the immunity should extend only to a natural person 
testifying under oath in obedience to a subpoena. 34 
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Stat. 798, 49 U. S. C. A. sec. 48. The Monia case, 
supra, decided in 1943 that it was not necessary for 
a witness to claim his privilege against self-incrimina¬ 
tion under the compulsory testimony statute as thus 
amended. This conclusion was reached on an inter¬ 
pretation of the immunity statute, 317 U. S. at page 
430, 63 S. Ct. at page 412, S7 L. Ed. 376, despite a 
contrary rule requiring a claim of privilege under the 
self-incrimination provision of the Fifth Amendment. 
See Yajtauer v. Commissioner, 273 U. S. 103, 113, 47 
S. Ct. 302, 306, 71 L. Ed. 560. Cf. Heike v. United 
States, 227 U. S. 131, 33 S. Ct. 226, 57 L. Ed. 450. 

In the light of these decisions adjusting the witness’ 
duty of testimony to his constitutional protection 
against self-incrimination, Congress has been enabled, 
through the use of the Compulsory Testimony Act 
of 1S93 as a model, to legislate so as to force from 
the lips of the guilty testimony believed necessary to 
administer a variety of acts. 

By the date of the Monia decision, Congress had, 
foresightedly, added to the standard immunity clause, 
drawn from the Interstate Commerce Act, the provi¬ 
sion that the witness must claim his privilege. By 
this addition the statute on compulsory-testimony as 
to this requirement was put on a parity with the 
constitutional privilege against self-incrimination. It 
is such a supplemented immunity statute that we are 
called upon to apply in this case. 

Petitioner was compelled to testify at the examina¬ 
tion under the Price Control Act. He was subpoenaed 
and put under oath. At the beginning of the examina¬ 
tion, he raised a question as to the validity of the 
subpoena so as to assure himself that he was not 
voluntarily present. He promptly declared: “I want 
to claim privilege as to anything that I say.” In 
response to the examiner’s queries as to his and 
Daisart’s business activities, petitioner thereafter 
made the statements set out 337 U. S. at pages 143 to 
145, 69 S. Ct. at pages 1003 to 1004, supra. These 
statements as to the organization of his business, his 
suppliers and customers, his banking connections and 
the method of computing the selling price of surplus 
materials are clearly more than suggestions from 


48 


which it might be imagined evidence as to his opera¬ 
tions could be obtained. Brown v. Walker, 161 U. S. 
at page 599, 16 S. Ct. at page 647, 40 L. Ed. S19. 
The facts brought out in his examination are not 
facts disassociated from his prosecution as in Heike 
v. United States, 227 U.S. 131, 33 S. 226, 57 L. Ed. 
450, but in the language of the Compulsory Testi¬ 
mony Act are pertinent to the prosecution and ‘con¬ 
cerning which’ petitioner testified. The facts were 
links in the chain of evidence. 

Although the privilege against self-incrimination 
must be claimed, when claimed it is guaranteed by the 
Constitution. Thereafter only absolute immunity 
from federal prosecution is sufficient to compel the 
desired testimony. Waiver of constitutional rights, 
however, is not lightly to be inferred u . A witness 
cannot properly be held after claim to have waived 
his privilege and consequent immunity upon vague 
and uncertain evidence. 

Certainly many of these disclosures furnished leads 
that could have uncovered evidence of the unlawful 
conspiracy charged in the indictment.” 

By the clear words and meaning and the legislative 
history of the statute, sec. 34S6, the immunity is automatic 
and nothing in reason or logic justifies a supposition that 
the witness must invoke the protection of the Constitution 
in order to bring into effect the purpose of the statute. 
The statute clearly states that the mere fact of testifying 
cloaks the witness with immunity against the use of the 
testimony given. Nothing in the history of the statute 
justifies the conclusion that the witness must be recalcitrant 
and then be ordered to testify to gain the immunity* 
provided by the statute. As the immunity or privilege is 
against use and what is learned as the result of “leads,” 
the statute affords a large practical protection to the wit- 

u Hodges v. Eastern, 106 U. S. 408, 412, 1 S. Ct. 307, 310, 27 L. Ed. 
169; Ohio Bell Tel. Co. v. Public Utilities Commission, 301 U. S. 292, 
306, 57 S. Ct. 724, 731, 81 L. Ed. 1093; Aetna Ins. Co. v. Kennedy, 301 
U. S. 389, 394, 57 S. Ct. 809, 812, 81 L. Ed. 1177; Johnson v. Zerbst, 304 
U. S. 458, 464, 58 S. Ct. 1019, 1023, 82 L. Ed. 1461. 
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ness. And unless this statute is maintained in full vigor, 
this generation will witness a complete breakdown in the 
legislative power of investigation in aid of legislation un¬ 
less new legislation appears granting immunity “co¬ 
extensive” with the Fifth Amendment. That is exactly 
what the Congress has refused to do since the change in 
the statute in 1S62. 

The Congress never intended IS U. S. C. A. sec. 34S6 to be 

an illusion, much less a trap and snare for the uninformed. 

The traditional and at times grudging reluctance of Judges 

to accord basic constitutional privileges, unless the -witness 

was astute enough to repeat at the right time the set ritual 

of words to protect his rights, has been largely dissipated 

in recent vears bv the decisions. If a witness is coerced bv 
* * • 

the compulsion of a subpoena to demonstrate himself 
guilty of an offense there is something particularly repre¬ 
hensible about using his own forced evidence to put him 
behind bars or to render him infamous or disgraced. Many 
courts have spoken out against the practice of prosecutors 
in calling defendants before grand juries and then using the 
words out of the mouth of the defendant as the basis for 
an indictment. That is exactly what the Government 
did in effect in this case. To apply the dictum of the 
May and Garson cases here would be erroneous because 
that dictum does not take into account the long line of deci¬ 
sions that waiver of fundamental constitutional rights 
embodied in the Bill of Bights is not “lightly inferred” 
and never on “vague and uncertain” evidence, and because 
it does not take in consideration the virtually unbroken 
line of authority that “compelled” testimony, such as, for 
example, evidence given or produced compulsorily under 
subpoena and oath, cannot lawfully be used against the 
witness in a criminal proceeding unless the witness was 
first warned of his privilege against self-incrimination, even 
in the absence of an immunity statute, because to do so 
violates the injunction of the Fifth Amendment that “No 
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person *** shall be compelled "* to be a witness against 
himself in a criminal proceeding. ’ ” 

So the first and proper point of inquiry is not whether 
the compelled witness ‘‘waived” his privilege by failing 
to make a timely claim to protection under the Constitution, 
but, rather, ichether the witness was warned of his rights 
and h<id the assistance of counsel before he proceeded to 
give evidence against himself. In no other way can the 
constitutional prerogative of the witness be safeguarded 
and the public policy be maintained which is behind that 
great historic privilege and which represents the very 
spirit and life of the institutions of the Republic. Nelson 
was never warned about his constitutional privilege at any 
time by the Senate Committee. Nothing in the entire 
hostile and abusive examination remotely suggests an intel¬ 
ligent “waiver” of privilege, either actual or constructive. 
And, of course, it appears without dispute that he was 
without the assistance of counsel. The great protection 
of the Fifth Amendment stands supreme and overriding. 
If there was any real question of “waiver” of that basic 
right, the burden was on the Government to demonstrate 
it in an affirmative way, which it failed to do. In People 
v. Chlebowy , 7S N.Y.S. 2d 596, 191 Misc. 76S, 773, the 
court recently said: 

“In an analogous situation, the Court of Appeals has 
held that where a prospective defendant was called 
at a coroner’s inquest and was examined without the 
advice of counsel and without being advised of his 
privilege against self-incrimination, his testimony 
could not be used against him when he was subse¬ 
quently tried upon a charge of homicide (People v. 
Mondon, 103 N. Y. 211: People v. Ferola, 215 N. Y. 

4 Proof of waiver of basic constitutional rights must be clear, con¬ 
vincing and certain-equal with the waiver of right of counsel, or of one 
juror. United States v. White, 322 U. S. 694, 8 L. Ed. 1542, 64 S. Ct. 
1248, 152 ALR 1202; Patton v. United States, 281 U. S. 276, 74 L. Ed. 
854, 50 S. Ct. 253, 70 ALR 263; Powell v. Alabama, 287 U. S. 45, 77 
L. Ed. 158, 53 S. Ct. 55, 84 ALR 527; Walker v. Johnston, 312 U. S. 275, 
85 L. Ed. 830, 61 S. Ct. 574. 
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2S5). See also the dictum in People v. Lewis (260 
N. Y. 171, 174) to the effect that a criminal trial would 
be defective if a defendant not represented by counsel 
were examined without being warned of his privilege 
against self-incrimination. An analogy may also be 
found in the cases holding that an indictment found 
by a grand jury should be dismissed, where it appeared 
that the prospective defendant had been called before 
the grand jury and had been examined without being 
advised of his privilege against self-incrimination. 

It has been repeatedly held that, even though no 
immunity statute applied to the case and therefore the 
defendant did not acquire general immunity, the 
illegally elicted testimony of the defendant could not 
be used against him and an indictment could not 
properly be based thereon. (People v. Haines, 6 X. Y. 
Crim. Rep. 100; People v. Baumer, 136 Misc. 17; cf 
People v. Stein, 221 App. Div. 500, appeal dismissed 
249 X. Y. 551; United States v. De Lorenzo, 151 F.2d. 
122; see also remarks of Charles H. Tuttle, Proceed¬ 
ings of the Governor’s Conference on Crime, The 
Criminal and Society, 1935, p. 74. People ex rel. 
Coyle v. Truesdell, 259 App. Div 2S2.” 

For example, see Gendron v. Burnham , S. Ct. Me, July 
16, 1951, 82 A. 2d. 773, 7S0: “The practice of calling sus¬ 
pects before the grand jury and there examining them, 
secretly and unaccompanied by counsel with respect to 
crimes of which they are suspected is not to be encouraged. 
It has not been the customary procedure in this jurisdic¬ 
tion. Under such practice it is all too easy to violate 
the constitutional rights of the individual. * It is unneces¬ 
sary **• to lay down rules as to what will or will not 
vitiate an indictment found against a person called before 
the grand jury as a witness, nor with respect to the limita¬ 
tions upon the use against him or his answrers before the 
grand jury. Suffice it to say it is a practice also fraught 
with danger to successful prosecution of one indicted as 
a result thereof. 

The Congress has never stooped to trickery in writing 
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immunity statutes; nor said that the witness could have 
immunity only when he was smart enough to play a game 
of wits with the Government by timely assertion of priv¬ 
ilege and then only if he could pin down his cross-examiner 
to a positive commitment that his immunity was recog¬ 
nized in such form that the witness could prove it if 
need be. While certain statutes are spoken of as grant¬ 
ing ‘‘absolute immunity”, it is obvious that the phrase 
is only a half-truth. The “absolute” immunity is only 
against federal prosecution. The States are free to use 
the evidence of the witness. Hale v. Henkel, 201 IT. S. 43, 
6 $, 50 L. Ed. 652, 26 S. Ct. 370: Feldman v. United States, 
322 U. S. 4S7, 490, SS L. Ed. 1414, 64 S. Ct. 10S2, 154 ALR 
9S2. So then, the “absolute” statutes are only partial in 
reality, as is IS U. S. C. A. sec. 34S6 under the decisions. 
Hence, there is no justification for reading the Congres¬ 
sional immunity statute in weazel fashion or to draw any 
fanciful distinction between “ absolute ” and “incomplete” 
immunity or privilege, especially when such construction in 
inevitable result sets the statute in practice to naught, and 
poses, even precipitates, a grave threat to the power of the 
Congress to function effectively in the public interest. 

If the present practices of the more publicized committees 
are to continue: if the legitimate purpose of legislative in¬ 
quiry is distorted into widespread and indiscriminate sum¬ 
moning of witnesses for the mere purpose of uncovering 
evidence to trap the witness alone: if those inquiries con¬ 
tinue to be nothing short of dark ages inquisition for the 
purpose of sending many men to grand juries, then the 
Congress and the courts must make up their minds whether 
they will “fish or cut bait”. But it is no part of the 
business of the courts to promote those distorted legislative 
practices, already subjected to widespread criticism in and 
out of Congress, by altering or failing to give effect to the 
plain words of the statute in order to trap the guilty in a 
game of wits which turns on timely assertion of constitu- 
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tional privilege against self-incrimination, about which the 
average layman knows nothing. 

The Bill of Rights and the Fifth Amendment cannot last 
if the courts read the protection in captious terms, and 
set a pattern whereby every free man may be denied the 
protection of the Constitution because he wras not accom¬ 
panied by a lawyer who instructed the witness at the right 
time to utter the magical words “I refuse to answer on 
the ground that my answer may tend to incriminate me.” 
Under the plainly unsupportable dictum of the May and 
Garsson cases, that ritual would have to be repeated as to 
each question or “area” of questions, and apparently a 
separate immunity “bargain” would have to be made as 
to each question, if the witness was to have fair play and 
either his Constitutional right or its substantial equivilant 
in immunity. The doctrine of those cases would make the 
legislative power of inquiry interminable and unwieldy. 

See, also, the dissenting opinion of Judge Clark in 
United States v. De Lorenzo, 151 F. 2d. 122, 127 (2d Cir.); 

“Hence it does not seem to me that the application 
of the constitutional protection should be at all equi- 
vical here. For this involves not only an important 
question of personal liberties, but also one going to the 
heart of the valuable investigative functions of Con¬ 
gress. It is to the public interest that the power to 
investigate be unhampered and that witnesses be in¬ 
duced, indeed forced, to testify with the complete 
protection which satisfies the constitutional intent, 
rather than be allowed to remain silent in reliance 
upon their constitutional prerogatives. It is desirable, 
therefore, that the statutory provisions be construed, 
if possible, to contain such immunity, rather than be 
held insufficient, with the privilege of refusing to 
testify then freely operative. There are difficulties 
in such interpretation, it is true, arising out of the 
history of the legislation; the situation is one wiiere 
clarification must await the decision of the highest 
court. But for present purposes we need not decide 
finally whether the statutes are complete or not; for 


54 


the force of the constitutional principle alone requires 
us to set aside a conviction based upon facts a witness 
was compelled to admit on his congressional exami¬ 
nation.” 

Nelson was not a voluntary witness before the Senate 
Committee. His examination shows that the witness w*as 
under the compulsion of subpoena and that he was bad¬ 
gered, threatened, bullied and trapped from the beginning 
to the end of his examination and that he was cross- 
examined by two Senators and at least tw’o attorneys for 
the Committee who were surrounded by an array of lawyers 
for the Committee. Two Senators told Nelson they did 
not believe him, were giving him another “chance”, and a 
Committee policeman was directed by the Committee to 
accompany Nelson to his farm to get the private papers 
now in dispute. In short the w’hole atmosphere of the 
examination, the participants in it, and the fact that Nelson 
had little education, was partially deaf, w*as without benefit 
of counsel, and never warned by the Committee about his 
privilege against self-incrimination, show’ that the witness 
was coerced, forced and it was an abuse of power w’hich 
had no legitimate relation to an inquiry in aid of new’ 
legislation. The evidence of Nelson w*as not voluntary, 
and this case is outside the dictum of the May and Garsson 
cases. The mere fact that a witness testifies without claim¬ 
ing his right to immunity or privilege, is insufficient to 
constitute a w’aiver, if the element of compulsion is present. 
United States v. Moore, 15 F. 2d 593, Doyle v. Wilcockson , 
184 Iowa 757, 169 N. W. 241, State ex rel. Marshall v. 
Petteway, 121 Fla. 822, 164 So. S72, followed in State ex. 
rel. Trnesdell v. Petteuay, 121 Fla. S2S, 164 So. S74, People 
ex rel. Beckerman v. Doe, 31 Y. S. 2d 217. 

In People v. Sharp, 107 N. Y. 427, 14 N. E. 319, 332, 333, 
the court said: 

“It is enough if he (the witness) was obliged by law 
to answer the inquiry; and he could not be required, in 
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order to gain the indemnity which the same law af¬ 
forded, to go through the formality of an objection 
or protest, which, however made, would be useless *•••. 
A person who yields from the necessity of obedience 
cannot be said to have the power of acting by his own 
choice; and where the law says he shall be compelled 
to attend, and shall be compelled to testify, acquies¬ 
cence is not election Under such circumstances, 
the witness must be deemed to speak for the safety 
of his person, and in view of the indemnity which the 
law’ promises .’ 9 

In People v. Schwarz, 78 Cal. App. 561, 570, 24S P. 
990 the court said: 

“The wreight of authority clearly supports the pro¬ 
position that one who is brought into court under sub¬ 
poena and testifies pursuant thereto acts under com¬ 
pulsion. 

t • t • t 

In Boyd v. United States, 116 U. S. 616, 29 L. Ed. 
746, 6 S. Ct. 524, it w*as said: “Constitutional provi¬ 
sions for the security of person and property should 
be liberally construed. A close literal construction 
deprives them of half their efficacy, and leads to 
gradual depreciation of the right, as if it consisted 
more in sound than in substance. It is the duty of 
the courts to be w’atchful for the constitutional rights 
of the citizen, and against all stealthy encroachment 
thereon. Their motto should be obsta principiis. ,, 

In most jurisdictions statutes or constitutional provisions 
have been adopted under which a witness who is com¬ 
pelled to testify concerning a criminal matter is granted 
immunity from a subsequent prosecution based on any self- 
incriminating evidence he may be required to give; and one 
entitled to immunity under such a statute or constitutional 
provision may protect his rights. The immunity statutes 
usually are, and they should be, as broad as the constitu¬ 
tional provision granting privilege against self-incrimi¬ 
nation. See the large list of cases cited in 22 C.J.S. sec. 
46(b), pp. 106, 107, wrhere it is also stated: “While it has 
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been said that an immunity statute should be construed 
liberally and it has also been said that is should be strictly 
construed, a safe rule of construction would seem to be 
that it should be construed so as to effect a practical and 
beneficient purpose, and not in such manner as unduly to 
hinder or obstruct the administration of justice.” (Citing 
cases.) 

A statute providing that incriminating evidence shall not 
be used prescribes a rule as to the competency of evidence. 
Burrell v. Montana, 194 U. S. 572, 4S L. Ed. 1122, 24 S. Ct. 
7S7, affirming State v. Burrell, 27 Mont. 2S2, 70 P. 982. 

In 22 C. J. S. sec. 649, p. 994, it is stated that ‘‘the more 
general view is that the constitutional guaranty renders 
incompetent only such evidence as is furnished or produced 
by the accused under ‘‘testimonial compulsion”, such as 
disclosures obtained by legal process against him as a 
witness.” Citing: People v. Jones, 112 Cal. App. 6S, 296 
P. 317, State v. Barela, 23 X. Mex. 395, 16S P. 545, State 
v. Griffen, 129 S. C. 200,124 S. E. 81, 35 ALR 1227; Ross v. 
State, 204 Ind. 2S1, 1S2 X. E. S65; People v. Sallow, 165 
X. Y. S. 915, 100 Misc. 447, State v. Gatton, 60 Ohio App. 
192, 20 X. E. 2d. 265, Holt v. United States, 213 U. S. 245, 
54 L. Ed. 1021, People v. Placido, 310 Mich. 404, 17 X. W. 
2d. 230, State v. Sturtevant, 96 X. H. 99, 70 A. 2d. 909, 
People v. Strauss, 22 X. Y. S. 2d. 155, 174 Misc. 881. 
State v. Taylor, 213 S. C. 330, 49 S. E. 2d. 2S9, State v. 
Hambrick, 65 Wyo. 1, 196 P. 2d. 661, rehearing den. 65 
Wyo. 1, 198 P. 2d. 969. 

With respect to the construction of various statutes which 
prohibit the “use” of the evidence given by the witness, 
see Wigmore, Evidence, 2d. Ed., Yol 4, sec. 22S3, p. 971, 
where it is stated: “Regardless, however, of the efficacy 
of such statutes to annul the privilege, and assuming that 
answers were duly made by the witness without disputing 
his compellability thereunder, the statutes have of course, 
according to their terms, the effect of preventing the later 
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use of such answers. This result has seldom, indeed, been 
invoked but cannot be doubted. Jacobs v. United States, 
(C.C.A. 1st.), 161 F. 694, under U.S. St. 1898, c. 541, sec. 
7). 1908; Alkon v. United States, (1st Cir.), 163 F. 810 
(under U. S. Rev. St. 1878, sec. 860, now repealed) See also 
State v. Quarles, 1853,13 Ark. 307, 311, and People v. Kelly, 
1861, 24 N.Y. 74, 83, from which Dean Wigmore quotes ex¬ 
tensively to show early rational construction of immunity 
statutes against “use” of the evidence of the witness. 

Point 2. The Court erred in allowing the Government 
to put in evidence the exhibits described in the first point 
against Mrs. Nelson in violation of D. C. Code (1940) Title 
14, Sec. 306, and 18 U.S.C.A., Sec. 3486. 

D. C. Code (1940) Title 14 sec. 306 provides: “In both 
civil and criminal proceedings, husband and wife shall be 
competent but not compellable to testify for or against each 
other.” May the Government in violation of 18 U.S.C.A. 
sec. 3486, unlawfully “use” the evidence of Mr. Nelson 
before the Senate Committee given pursuant to subpoena 
against his wife and in violation of the D.C. Code (1940) 
Title 14 sec. 306? We think not. Both statutes as applied 
to husband and wife are obviously in pari materia. The 
Congressional immunity or privilege statute would be a 
futile and empty thing indeed if the Senate under compul¬ 
sion of a subpoena could force the lips of the husband and 
thereby make a case against his wife. This is prohibited 
by ancient rules of the common law and the District of 
Columbia statute quoted above. The 70 exhibits were the 
personal papers of Mr. and Mrs. Nelson and they formed 
the most damaging evidence for the Government. Indeed, 
the Government built its entire case before the grand jury 
and at the trial upon the improper use of those exhibits 
and the information and “leads” derived therefrom. The 
use in court, over objection, of records produced before the 
Senate Committee while under subpoena was no different 
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than if the husband had been forced against his will to 
take the stand and testify against his wife. As husband 
and wife are one person in the law for evidentiary pur¬ 
poses and as the gravest considerations of public policy 
forbid this incursion into the confidential relations, it is 
obvious that the judgment must be reversed as to both 
Xelsons on this ground alone. Wigmore, Evidence, 2d. 
Ed., Yol. 4, sec. 2232, p. 763, states the rule as follows: 

“Extra-judicial admissions of wife or husband. 
That which is privileged is testimony in any form, 
by the wife or husband against the other. Extra¬ 
judicial admissions are a sort of testimony (ante, par. 
1048); hence, they are equally privileged with test- 
imoyiy on the stand. The same result, to be sure, may 
be reached by another principle, for since the wife 
or husband is not ordinarily an agent for the other 
(ante, par. 107S), the former’s extra-judicial state¬ 
ments are mere hearsay assertions and therefore inad¬ 
missible. Whichever theory the judicial rulings may 
have had in mind, it is settled that such admissions are 
not receivable, either when the spouse making them 
is a third person as to the litigation or when he or she 
is a party to the cause: M ” (Citing cases) 

(p. 765) 

“Hearsay: Production of Documents. 

The privilege applies to testimony in any form. 

“Hence the production of documents from the wife 
or husband against the other is within the privilege.” 
(citing State v. Durham, 121 N. C. 546, 2S S. E. 22: 
State v. Bramlett, 114 S. C. 3S9, 103 S. E. 755) 

Wigmore, par. 2234 says: 

“If the fear of causing marital dissention or dis¬ 
turbing the domestic peace were genuinely the ground 
of the privilege (ante, par. 2228), then the privilege 
should apply to testimony which in any way disparages 
or disfavors the other spouse, irrespective of his being 
a party to the cause for the wife’s public assertion 
of a husband’s fraud or perjury (for example) must 
tend plainly to that apprehended effect, even though 
the husband be not legally charged at the moment. On 
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some such ground, it was early attempted to apply 
the privilege to all testimony thus attributing mis¬ 
conduct to the other spouse, or, as it is phrased “tend¬ 
ing” to accuse the other: i. e., making statements which 
by exposing the misconduct, tended towards the formal 
institution of a suit or prosecution.” 

Wigmore, Evidence, 2d. Ed. Vol. 4, sec. 2236, p. 772, 
shows that the rules above stated are not relaxed in crim¬ 
inal cases and that the general rule against the compul¬ 
sory use of spouses’ testimony and extra-judicial admis¬ 
sions applies. 

See also, Wolfle v. United States, 291 U.S. 7, 7S L. Ed. 
617, 54 S. Ct. 279, and Blau v. United States, 340 U. S. 332, 
95 L. Ed. 306, 71 S. Ct. 301, (App. 265-266, 399, 405, 565). 

In Brunner v. United States (C. C. A. 6th), 16S F. 2d. 
281, 2S2, the court said: 

“In 1S92 it was held that the competency of wit¬ 
nesses in criminal trials in the courts of the United 
States was governed bv the common law. Logan v. 
United States, 144 U. S. 263, 303, 12 S. Ct. 617, 36 L. 
Ed. 429: Hendrix v. United States, 219 U.S. 79, SI, 
31 S. Ct. 193, 55 L. Ed. 102. There can be no doubt 
that at common law a wife is not a competent witness 
for or against her husband except in cases involving 
personal injuries to her. 

In 1SS7 an exception to the rule was sanctioned 
by statute (Title 2S, U. S. C. A. Sec. 633) which per¬ 
mitted a wife, with her consent, to testify against 
her husband in prosecution for bigamy or unlawful 
cohabitation under any statute of the United States. 
Congress has not otherwise changed the common law 
rule. 

Out of the Funk case grew Rule 26 of the Federal Rules 
of Criminal Procedure, 18 U. S. C. A. following section 
687, which provides: 

“Rule 26. Evidence. In all trials the testimony 
of witnesses shall be taken orally in open court, unless 
otherwise provided by an act of Congress or by these 
rules. The admissibility of evidence and the com- 
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petency and privileges of witnesses shall be governed, 
except when an act of Congress or these rules other¬ 
wise provide, by the principles of the common law as 
they may be interpreted by the courts of the United 
States in the light of reason and experience.” 

And the District Court was no doubt controlled by its 
view of this rule in allowing appellant’s wife to testify 
against him. But in 1S93, or forty years before the Funk 
case, the Supreme Court said in Graves v. United States, 
150 U. S. 11S, 121, 14 S. Ct. 40, 37 L. Ed. 1021 (a criminal 
case), that the wife was not a competent witness against 
her husband. See also United States v. Jones, D. C., 32 
F. 569. And in Paul v. United States, 3 Cir., 79 F. 2d 561, 
563. the court held that it was error to permit the hus¬ 
band to testify against his wife and another indicted with 
her. 

“Our view is that we must accept the opinion of the 
Supreme Court in the Graves case as a correct inter¬ 
pretation of the law. It may be that ‘‘in the light 
of reason and experience” the Supreme Court will 
find it desirable to remove the incompetency of a wife 
as a witness in a criminal case against her husband, 
but it has not yet done so.” 

Compare Commercial Credit Co. v. McBevnolds, 63 App. 
D. C. 42, 43, 6S F. 2d 990. 

Point 3. The Court erred in refusing to return the papers 
and documents described in Point 1 to Charles E. Nelson, 
and in refusing to suppress them as evidence, because the 
prosecution obtained those papers and documents sis the 
result of an unreasonable search and seizure by trickery in 
derogation of the Fourth and Fifth Amendments to the Fed¬ 
eral Constitution; such unconscionable conduct which does 
not comport with the standards of a “gentleman.” 

While Charles E. Nelson was testifying under oath be¬ 
fore the Senate Committee, Senator Hunt directed Nelson 
to accompany a member of the staff of the committee to his 
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farm and turn over his records, which were to include a 
“little red book” and other papers showing his net worth 
and “ins” and “outs”. A Maryland State policeman 
attached to the staff of the committee rode in the auto¬ 
mobile of Nelson to the farm and there obtained, a large 
box full of the tax, financial, pay-roll deductions and other 
private papers and books of Mr. and Mrs. Nelson. Those 
papers also included copies of tax returns for more than 
ten years, and supporting data (which involved both Now- 
lands because the income from “speculation” of the Nel¬ 
sons and Nowlands was reported to the United States as 
a partnership). Those papers and books are the same 70 
exhibits which the Government put in evidence at the trial. 
Smith, the policeman and aide to the Committee, turned 
those papers and books over to the Senate Committee the 
same night. At the time Senator Hunt directed Nelson 
to accompany the aide to the committee, he made the fol¬ 
lowing promise to Nelson on behalf of the Senate Com¬ 
mittee as is shown by the Senate testimony on the last page 
of the appendix to this brief: 

Senator Hunt. Mr. Nelson, we will have a staff 
member accompany you out to your home and if you 
will turn over to him your account book, the little red 
book you spoke of, he will see that you get a receipt 
for it and the committee will return it to you at the 
very earliest date, so as not to inconvenience you any. 
You are excused now, Mr. Nelson. 

Mr. Nelson. I am afraid I do not understand what 
it is you want me to do. 

Senator Hunt. Well, we will have a member of the 
staff—you tell me if you are not hearing—go with you 
out to vour home and vou turn over to him a statement 
of your net worth together with your little account 
book that you spoke of as the little red book, where 
you keep your “ins” and “outs”, as you said. In 
addition to that, the subpoena that you are now tes¬ 
tifying under will hold until such time as the committee 
releases the subpoena. Now t is there anything you do 
not understand? 
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Mr. Nelson. You expect me to send a statement of 
the net worth back tonight? 

Senator Hunt. Not necessarily, but we would like it 
just as soon as you can have it prepared. We do want, 
however, the little red book you spoke of, your “ins” 
and “outs”. 

While Nelson was still under subpoena, on instructions 
from Senator O'Conor, and in gross violation of the Com¬ 
mittee's explicit promise to Nelson, all of the private 
papers of Mr. Nelson and Mrs. Nelson were turned over 
to the United States Attorney for the District of Columbia 
who gave as a receipt therefor a subpoena duces tecum. 

This was an unreasonable search and seizure affecting 
the Nelsons and Nowlands in violation of the Fourth and 
Fifth Amendments to the Federal Constitution relating to 
unreasonable search and seizure and self-incrimination. No 
effort was made by the Senate Committee to keep its promise 
to Nelson to return those papers and records to him. As is 
shown throughout the record by the testimony of Smith, 
committee aide and investigator, and by three Assistant 
United States Attorneys, all were working in close co-oper¬ 
ation to get those papers before the grand jury which re¬ 
turned the indictment in this case. This unconscionable 
behavior in violation of a solemn promise by the Committee 
to Nelson constituted an unreasonable search and seizure 
of the private papers of the Nelsons and Nowlands, and in 
any event as to Mr. Nelson, to the same extent as if the 
prosecutors had broken down the door of Nelson’s house and 
had taken the papers by force without a warrant of any kind. 
It appears that the Senate itself never cited Nelson for 
perjury or ordered those papers to be turned over to the 
executive branch of the Government. This conduct was an 
unreasonable search and seizure. Gouled v. United States , 
255 U. S. 29S, 65 L. Ed. 647, 41 S. Ct. 261; Silverthorne 
Lumber Co. v. United States , 251 U.S. 3S5, 64 L. Ed. 319, 40 
S. Ct. 182; Weeks v. United States , 232 U.S. 3S3, 58 L. Ed. 
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652, 34 S. Ct. 341; McDonald v. United States, 335 U.S. 451, 
93 L. Ed. 153, 69 S. Ct. 191; Olmstead v. United States, 277 
U.S. 43S, 72 L. Ed. 944, 48 S. Ct. 564; United States v. Di 
Corvo, 37 F. 2d. 124; Takakashi v. United States, 143 F. 2d. 
118, 122. 

See, also Boyd v. United States, 116 U.S. 616, 29, L. Ed. 
746, 6 S. Ct. 524. “It is our opinion, therefore, that a com¬ 
pulsory production of a man’s private papers to establish a 
criminal charge against him or to forfeit his property is 
within the scope of the Fourth Amendment to the Constitu¬ 
tion, in all cases in which a search and seizure would be; 
because it is a material ingredient and effects the sole object 
and purpose of search and seizure.” 

After those private papers and records had been turned 
over to the United States Attorney and before any indict¬ 
ment had been returned, Charles E. Nelson, claiming to be 
the owner of those papers and records, filed a motion in the 
District Court for the return of the documents to him and 
to suppress them as evidence. The moving papers recited 
the foregoing circumstances as to how they got into the pos¬ 
session of the prosecutors and the violation of the promise 
of the Senate Committee to return those documents to Nel¬ 
son, as well as the fact that they constituted a part of his 
compelled testimony under subpoena before that committee. 
The Government filed an opposition, supported by the 
affidavit of Smith, the policeman and committee aide, that 
Nelson “voluntarily” turned over the papers to him. With¬ 
out taking any testimony, the District Judge entered an 
order (App. 39) denying the motion and it erroneously 
recited that the court had found that the papers were “vol¬ 
untarily” turned over by Nelson to Smith and the Commit¬ 
tee. This ruling on the motion without hearing any evidence, 
which was requested, is challenged because the whole record 
shows that Nelson produced those papers under the legal 
compulsion of a subpoena; and again, because the courts 
have long since pierced the alleged “voluntariness” of a 
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witness turning over private papers while a policeman is 
standing over him, all of which was shown by Smith’s own 
affidavit offered by the Government. 3 

1 That “voluntariness” is not legally found where the person acts under 
compulsion of subpoena or official authority, see Davis v. United States. 
328 U.S. 582, 59S-600. 90 L. Ed. 1453, 60 S.Ct. 1256, rehearing den. 329 
U. S. 824, 91 L. Ed. 700, 67 S. Ct. 107, where Justices Frankfurter and 
Murphy said: 

“To say that a yielding to continuous pressure by arresting officers, 
accompanied by minatory manifestations to resort to self-help, consti¬ 
tutes a voluntary yielding, is to disregard ordinary experience. This 
Court preferred not to do that in Amos v. United States, 255 U. S. 313, 
65 L. Ed. 654, 41 S. Ct. 266. We held that when officers stated that they 
were revenue officers and requested admission to the premises in order 
to make a search there was as a matter of law, ‘implied coercion’.” 
Inasmuch “as conduct under duress involves a choice”, the Fourth 
Amendment is hardly to be nullified by finding every submission short 
of overpowering force “voluntary.” See Union P. R. Co. v. Public Serv¬ 
ice Comm., 248 U. S. 67, 70, 63 L. Ed. 131, 133, 39 S. Ct 24, PUR 1915 
B 315. 

• * * • • 

“In considering whether evidence was freely given or coerced, the law 
has always meant by “voluntary” what everybody else means by it To 
make voluntariness turn on the nature of the quest, instead of on the 
nature of the response of the person in control of the sought documents, 
is to distort familiar notions on the basis of which the law has heretofore 
adjudged legal consequences.” 

“Stern enforcement of the criminal law is the hallmark of a healthy 
and self-confident society. But in our democracy such enforcement pre¬ 
supposes a moral atmosphere and a reliance upon intelligence whereby 
the effective administration of justice can be achieved with due regard 
for those civilized standards in the use of the criminal law which are 
formulated in our Bill of Rights. If great principles sometimes appear 
as finicky obstructions in bringing a criminal to heel, this admonition of 
a wise Judge gives the final answer. 

“Such constitutional limitations arise from grievances, real or fancied, 
which their makers have suffered, and should go pari passu with the 
supposed evil. They withstand the winds of logic by the depth and 
toughness of their roots in the past. Nor should we forget that what 
seems fair enough against a squalid huckster of bad liquor may take on 
a very different face, if used by a government determined to suppress 
political opposition under the guise of sedition. Learned Hand, in 
United States v. Kirschenblatt, (C.C.A. 2d), 16 F. 2d 202, 203, 51 ALR 
416.” 

In the same case, 328 U.S. p. 623, Justice Rutledge said: 

“But the situation was such that his action clearly created in Davis’ 
mind the impression that he either was entering by force or intended to 
do so. It therefore must be taken, I think, that Davis’ so-called consent 
was induced by this apparent compulsion, the very kind of thing the 
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These questions were again raised at the trial; and al¬ 
though there was additional evidence at the trial showing 
an unreasonable search and seizure, the trial Judge felt 
that he was bound by the ruling prior to trial, which is, 
of course, erroneous because the trial Judge had the ultimate 
responsibility when objection came in to the admission of 
those papers in evidence against Mr. and Mrs. Nelson. (App. 
432, 433, 434, 435, 455, 652-3-4) 

When a witness under subpoena and in the virtual custody 
of a policeman who was a “staff member” of the Senate 
Committee turns over private papers pursuant to the duress 
of coercion of process there is no presumption that the 
witness acted voluntarily; the inference and fact was the 
opposite. As the committee had made a promise to return 
those papers to Nelson, turning them over to the United 
States Attorney was nothing more than what is known in 
the law as “trickery.” 6 It revealed a standard of conduct 
unbecoming that of a “gentleman” and the dignity of the 
United States. This court has recently held the Government 
to the standards of a “gentleman” in an Internal Revenue 
case which cited an opinion of Justice Cardozo. Stockstrom 
v. Commissioner of Internal Revenue , decided March 29, 
1951, 88 U. S. App. D. C. 286, 190 F. 2d 283. 


Fourth Amendment was designed to prevent. There was no such con¬ 
sent as would legalize the entry or search.” 

See also Johnson v. United States, 333 U. S. 10, 13, 92 L. Ed. 436, 68 
S. Ct. 367, where Justice Jackson said: 

“Entry to defendant’s living quarters, which was the beginning of 
the search, was demanded under color of office. It was granted in sub¬ 
mission to authority rather than as an understanding or intentional 
waiver of a constitutional right. Cf. Amos v. United States, 255 U. S. 
313.” 

* “The law does not sanction a practice of luring a person into another 
jurisdiction or sending his property there by false statements and then 
taking advantage of the situation by the use of legal process.” Fisher v. 
Munsey Trust Co., 44 App.D.C. 212; Cavanaugh v. Manhattan Transit 
Co., 133 F. 818; Frawley, Bundy & Wilcox v. Pennsylvania Casualty Co., 
124 F. 259; Chubbuck v. Cleveland, 37 Minn. 466, 35 N. W. 362; Blair v. 
Turtle, 5 F. 394; Guardian Management Corp. 1. Huffman, D.C. Mun. 
App., decided September 21,1948. 
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The books are full of cases dealing with “trickery” in 
the law*, w'hether it be trickery in obtaining service of pro¬ 
cess, evidence, or w'hat-not; and it is hardly necessary to 
cite them because that kind of behavior has alw’ays drawn 
the fire of the courts. The decisions stand on the mainte¬ 
nance of respect for the integrity of the law and the judicial 
system. This unconscionable conduct on the part of the 
Senate Committee and the United States Attorney recalls 
words of Justice Holmes in Olmstead v. United States (wire 
tap), 277 U.S. 43S, 470, 72 L. Ed. 944, 66 ALR 376: “For 
those who agree with me, no distinction can be taken be¬ 
tween the Government as prosecutor and the Government 
as Judge. If the existing code does not permit district 
attorneys to have a hand in such dirty business it does not 
permit the Judge to allow such iniquities to succeed.” See 
Silverthorne Lumber Co. v. United States, 251 U.S. 385. 

See, also, dissenting opinion of Justices Brandeis and 
Holmes in Burdeau v. McDowell, 256 U.S. 465, 65 L. Ed. 
104S, 41 S. Ct. 574: “Still I cannot believe that action of 
a public official is necessarily lawTul, because it does not 
violate constitutional prohibitions and because the same 
result might have been attained by other and proper means. 
At the foundation of our civil liberty lies the principle which 
denies to government officials an exceptional position before 
the law* and w’hich subjects them to the same rules of conduct 
that are commands to the citizen. And in the development 
of our liberty insistence upon procedural regularity has 
been a large factor. Respect for law will not be advanced 
by resort, in its enforcement, to means which shock the 
common man’s sense of decency and fair play.” 

This court has ample power to hold the Government, both 
legislative and executive, to the standards of a “gentleman” 
by directing that all of the vrrongfully seized and “used” 
exhibits described in the first point be returned to the 
Nelsons, and that they be suppressed as evidence on this 
ground alone. 
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A compulsory production by subpoena duces tecum of 
the private books and papers of a party, to be used against 
him or his property in a criminal or penal proceeding, or 
for a forfeiture is the “equivalent” of an unreasonable 
search and seizure, and comes within the prohibition of the 
constitutional guaranty. Boyd v. United States, 116 U. S. 
616, 29 L. Ed. 746, 6 S. Ct. 524; Hale v. Henkle, 201 U. S. 43, 
70, 76, 50 L. Ed. 652, 26 S. Ct. 370; in re Pacific Railroad 
Commission , 32 F. 241, 250; Byars v. United States, 273 
U. S. 28, 33, 71 L. Ed. 520; 45 S. Ct. 513; Nueslein v. District 
of Columbia, 73 App. D.C. 85, 115 F. 2d. 690. Compare, 
Oklahoma Press Pub. Co. v. Walling 327 U.S. 186, 90 L. Ed. 
614, 66 S. Ct. 494. 

“Of all the rights of a citizen, few are of greater im¬ 
portance or more essential to his peace and happiness 
than the right of personal security, and that involves 
• # * the exemption of his private affairs, books and 
papers from the inspection and scrutiny of others.” 
Interstate Commerce Commission v. Brimson, 154 U.S. 
447, 479, 3S L. Ed. 1047, 14 S. Ct. 1125. 

An inspection of all the exhibits put in evidence by the 
Government, except the originals of federal income tax 
returns, comprising some 70 exhibits, show that they involve 
confidential communications between Mr. and Mrs. Nelson 
who have been husband and wife for many years. The 
Fourth and Fifth Amendments to the Federal Constitution 
protect confidential communications between husband and 
wife from unreasonable search and seizure and compulsory 
disclosure in a criminal proceeding. In re Jefferson , 96 F. 
826; Blau v. United States, 340 U.S. 332, 95 L. Ed. 170, 71 
S. Ct. 301. 

“Of what avail is it to protect a man in his person, 
house, papers, and effects if the members of his family 
may be dragged before an inquisition and compelled 
on pain of incarceration in a common jail to divulge 
the confidential communications a man made to his 
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wife. The unreasonableness of such proceeding lies in 
its tendency to destroy marital confidence necessary to 
the marriage relation which the law holds sacred.” In 
re Jefferson . 96 F. S26. 

The Disposition of the Case Because of the Unlawful Use 
and Unlawful Search and Seizure of the Documentary 
Evidence. 

Under the discussion of the first three points of error, 
it is apparent that the Government unlawfully used the 
large number of exhibits in evidence in violation of 18 
U.S.C.A., sec. 34S6; and that all of that evidence was ob¬ 
tained and used by the Government as the result of an 
unlawful search and seizure in violation of the Fourth and 
Fifth Amendments to the Federal Constitution. Further¬ 
more, it is clear that all of said documentary evidence was 
unlawfully used in violation of the confidential communica¬ 
tions privilege between husband and wife. The record shows 
that the Government unlawfully used all of said evidence 
before the grand jury which returned the instant indictment 
and at the trial. It is also clear that substantially the entire 
case of the Government was founded and built on the unlaw¬ 
ful use of that evidence and the information and “leads” 
wrongfully derived from such evidence. That the Govern¬ 
ment may not use those “leads” is settled. In United States 
v. De Lorenzo, 151 F. 2d. 122, 127, (2d. Cir.), it is said at pL 
125: “It was implicit in the decision that answers illegally 
compelled could not be used (Counselman v. Hitchcock, 
supra) in a criminal prosecution, either as direct proof or 
by way of a ‘lead’.” Therefore, the judgments must be re¬ 
versed as to both Xelsons, and, because the Government 
unlawfully used that evidence before the grand jury, the 
reversal should properly contain a direction to dismiss the 
indictment against both Xelsons. In any event the judg¬ 
ments must be reversed as to all defendants because, when 
the improperly “used” and wrongfully seized evidence is 





69 


excluded from consideration, the remaining evidence is so 
thin that it does not amount to a reed; and necessarily the 
court could only speculate as to what probative value the 
jury would have given the residue of evidence in a different 
setting. The rule in McDonald v. United States , 335 U. S. 
451, 93 L. Ed. 153, 69 S. Ct. 191, would seem to squarely 
apply here: 

“It follows from what we have said that McDonald’s 
motion for suppression of the evidence and the return 
of the property to him should have been granted. Weeks 
v. United States, supra; Go-Bart Importing Co. v. 
United States , 282 U.S. 344, 358. It was, however, 
denied and the unlawfully seized evidence was used 
not only against McDonald but against Washington as 
as well; the two being tried jointly. Apart from this 
evidence there seems to have been little or none against 
Washington. Even though we assume, without de¬ 
ciding, that Washington, who was a guest of McDon¬ 
ald, had no right of privacy that was broken when the 
officers searched McDonald’s room without a warrant, 
we think that the denial of McDonald’s motion was 
error that was prejudicial to Washington as well. In 
this case, unlike Agnello v. United States, supra, p. 35, 
the unlawfully seized materials were the basis of evi¬ 
dence used against the co-defendant. If the property 
had been returned to McDonald, it would not have been 
available for use at the trial. We can only speculate 
as to whether other evidence which might have been 
used against Washington would have been equally 
probative.” 

Reversal should also properly include a direction to 
return the documents and suppress them as evidence, in¬ 
cluding a large number of private papers of the Nelsons 
which the Government did not place in evidence. 

Point 4. The court erred in admitting federal income 
tax returns of the Nelsons, Nowlands and Lee, the testi¬ 
mony of two Federal Internal Revenue agents with respect 
to (1) federal income tax returns of the Nelsons and Now- 
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lands, (2) admissions of the defendants to those agents 
during a tax investigation of the content of their returns, 
in violation of the privilege, secrecy and public policy of 
26 U.S.C.A. sec. 55, and the regulations under that statute. 

26 U.S.C.A., sec. 55 (Internal Revenue Code) provides: 

“(a) Public record and inspection. 

“(1) Returns made under this chapter upon which 
the tax has been determined shall constitute public 
records: but, except as hereinafter provided in this 
section, they shall be open to public inspection only 
upon order of the President and under rules and regu¬ 
lations prescribed by the Secretary and approved by 
the President. 

• •••••••• 

“(f) Penalties for disclosing information. 

“ (1) Federal employees and other persons. It shall 
be unlawful for any collector, deputy collector, agent, 
clerk, or other officer or employee of the United States 
to divulge or to wake known in any manner whatever 
not provided by law to any person the amount or source 
of income, profits, losses, expenditures, or any particu¬ 
lar thereof, set forth or disclosed in any income return 
or copy thereof or any book containing any abstract or 
particulars thereof to be seen or examined by any per¬ 
son except as provided by laic; and it shall be unlawful 
for any person to print or publish in any manner what¬ 
ever not provided by law any income return , or any 
part thereof or source of income, profits, losses, or 
expenditures appearing in any income return; and any 
offense against the foregoing provision shall be a mis¬ 
demeanor and be punished • • •” 

The regulations emphasize the foregoing statute. Code 
of Federal Regulations, Title 26, sec. 45S.207, which is copied 
into the brief under Statutes and Regulations involved 
(p. 24). 

“General provisions. Section 458.204. Use of re¬ 
turns in litigation. 

“The return of an individual, partnership, corpora¬ 
tion, or fiduciary, or a copy thereof, may be furnished 
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to a United States Attorney for official use in proceed¬ 
ings before a United States grand jury or in litigation 
in any court, if the United States is interested in the 
result, or for use in preparation for such proceedings 
or litigation; or to an attorney of the Department of 
Justice, for like use, upon written request of the At- 
tornev General, the Assistant to the Attornev General 
or an Assistant Attorney General. If a return or copy 
is thus furnished, it shall he limited in use to the pur¬ 
pose for which it is furnished and is under no condition 
to he made public except to the extent that publicity 
necessarily results from such use. The original return 
will be furnished only in exceptional cases, and then 
only if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
of a return desired for use in litigation in court will be 
furnished if the United States Government is not inter¬ 
ested in the result, but this provision is not a limita¬ 
tion on the use of copies of returns by the persons en¬ 
titled thereto.” (Emphasis supplied.) 

A careful search has failed to disclose any regulation 
which authorizes a federal internal revenue agent to dis¬ 
close or testify to statements made by taxpayers to agents 
during an official tax investigation as to source of income, 
profits, losses and expenditures reported in federal income 
tax returns, either in a tax case or otherwise. 

Over timely objection (App. 541-2-3, 611) that the testi¬ 
mony of two internal revenue agents violated section 55 of 
the Internal Revenue Code, the trial Judge permitted two 
federal internal revenue agents to testify to highly preju¬ 
dicial statements made by Charles E. Nelson and Mary C. 
Nowland in response to questions of the agents during an 
official investigation of the federal income tax returns of 
both Nelsons and both Nowlands, which were partnership 
returns in which a large part of the reported income, profits, 
losses and expenditures were listed under the heading of 
“speculation.” The agents were wrongfully permitted to 
testify that Mrs. Nowland disclosed that the “speculation” 
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was the “numbers” business, that she could not let the 
agents see the vouchers for losses claimed without the per¬ 
mission of Charles E. Nelson, that the losses were sustained 
because of “shortages” in the accounts of numbers writers; 
and otherwise both agents were permitted to testify to 
many other highly prejudicial statements of Mr. Nelson 
and Mrs. Nowland showing the division of profits of the 
“speculation” between the Nelsons and the Nowlands over 
a number of years, including the period covered by the 
indictment. 5 Section 55 of the Internal Revenue Code is 
clear and mandatory. It is a criminal statute and the public 
policy behind it is too well known to require extended dis¬ 
cussion. As no regulation has been found which permits 
anyone to authorize an Internal Revenue Agent to divulge 
admissions of taxpayers during an official investigation of 
their federal income tax returns as partners or otherwise, it 
is plain that the trial Judge committed prejudicial error in 
admitting this evidence over that objection. Strangely 
enough, no regulation was found authorizing such testimony 
even in a tax fraud case. As no regulation has permitted 
that disclosure, the convictions must be reversed as to all 

5 See testimony of Agent Ford (App. 541-550). That of Agent Kent 
(App. 602-624). Objections to testimony of each agent under Sec. 55, 
Internal Revenue Code appears (App. 54i-543, 607, 611). The damaging 
character of the testimony given by both Agents is illustrated by the 
following: Kent (App. 611-15), relating conversation with Mrs. Nowland: 
about “30deductions on tax returns”; “overlooks” as referring to bets 
not paid the day before: “2595- net profits” on the numbers game; deduc¬ 
tions for “advertising” and “good will”, obviously referring to alleged 
illegal payments for protection; statements about “runners”; amounts 
paid runners; witness got a list of “runners for 1946;” inquired whether 
they were still working for Nowland Associates; that Mrs. Nowland said 
“she sent daily statements to Mrs. Nelson,” he inquired whether Mr. 
Nelson contributed money to the organization during 1950, and “she told 
me that they had gotten started with a $35,000. contribution by Mr. Nelson 
in 1944;” that “it was later given back to Nelson” and it (Nowland Asso¬ 
ciates) “was more or less a self-operating business from then on, in that 
no further capital contribution had to be made;” that Kent inquired 
about deductions for bad debts, and Mrs. Nowland said “the runners got 
behind and they could not collect,” and the Nowland Associates charged 
it off as bad debts. See also, tax returns. Exhibits 78, 79, 80, 81, 82, 
relating to years 1945, 1946,1947, and 1949. 
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defendants on this ground alone because they were charged 
with the joint enterprise of conspiracy and joint operation 
of a lottery. 

Over the same objection, under Section 55, the Govern¬ 
ment put in evidence photostats of the original federal 
income tax returns of both Nelsons and both Nowlands and 
Blight Lee during the period covered by the indictment. 
This was also error because the Government made no pre¬ 
liminary showing that those returns had been released 
under Title 26, sec. 458.204, Code of Federal Regulations, to 
the United States Attorney or to the Attorney General, as 
an exception to the sweep of Section 55; nor did the Gov¬ 
ernment make any showing of any limited purpose involved 
in releasing those returns. The regulation provides: “If a 
return or copy is thus furnished, it shall be limited in use 
to the purpose for which it is furnished and is under no 
condition to be made public except to the extent that pub¬ 
licity necessarily results from such use.” We also raise 
the point and ask this Court to notice it of its own motion 
under the Rule, that the disclosure of the tax returns and 
statements made by the defendants in the course of an 
official investigation of the returns violates the Fifth Amend¬ 
ment in that it compels the taxpayer to be a witness against 
himself in a criminal proceeding. There is something malo¬ 
dorous about a situation where the taxpayer was bound to 
report alleged illicit income but his income returns and 
compelled statements to Treasury agents can be used to 
convict him of an offense having nothing to do with collec¬ 
tion of the revenue; and, therefore, the Government ought 
to be held to the standards of a “gentleman” and Section 
55 ought to be applied in accordance with its plain prohibi¬ 
tion. 

With respect to the privilege involved in Section 55, and 
the fact that Internal Revenue agents are not permitted 
and cannot be compelled by a court to disclose tax returns, 
reports and other tax information, see Boske v. Commingore, 
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177 U.S. 459, 44 L. Ed. 846, 20 S. Ct. 701; Stegall v. Thurman, 
175 F. S13, an exhaustive opinion; Ex parte Saakett , (C.C.A. 
9th), 74 F. 2d. 922. Compare, Andolsckek v. United States, 
(C.C.A. 2d.), 142 F. 2d. 503, opinion by Judge Learned Hand, 
where disclosure was required in order that justice be not 
defeated for the defendant, notwithstanding the rigor of 
the statute. (App. 412-414-41S, 425, 426, 429, 430, 541-544, 
602-7-610, 611-624; exbts. 7S. 79, SO, 81,82.) 

Points 5 and 6. Government Counsel was guilty of im¬ 
proper argument to the jury. 

In the opening argument to the jury on final summation, 
Mr. Hantman, assistant United States Attorney, in a loud 
and vehement manner told the jury: 

“But what has the defense said with regard to the 
merits of this case ? I submit to you ladies and gentle¬ 
men, they said exactly zero.” 

Of course, fifteen defendants were then facing the jury 
and none of them had taken the stand. The defense had 
offered no evidence aside from the examination of three 
assistant United States Attorneys about intimidation of 
witnesses before the grand jury and at the trial. Therefore, 
in this setting, the improper argument of Government coun¬ 
sel could only refer to the failure of the defendants to 
testify. A bench conference immediately followed that 
inflammatory and highly prejudicial argument in which the 
appellants demanded a mistrial on that account. Counsel for 
the defendants MacWilliams, daughter and son-in-law of 
the Nelsons, thought that for the court to say anything to 
the jury about that argument would add “salt” to the 
wound, but such was not the position of these appellants. 
The result was the court did nothing in an attempt to cure 
the effect of that argument, aside from scolding Government 
counsel out of the hearing of the jury. (App. 720) No sooner 
than Mr. Hantman resumed his argument to the jury he said: 
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“I submit to you ladies and gentlemen the mere re¬ 
quest of defense counsel of some of the government 
witnesses being labelled accomplices, in and of itself 
is an admission of counsel that their clients— 

“Mr. Ford: I object to that” (App. 721). 

This time the court not only scolded Government counsel 
but warned him at the bench that repetition of that kind 
of argument would result in a mistrial if it occurred again. 
But nothing was said by the court to the jury to correct or 
mitigate the effect of that argument or its cumulative effect 
when added to what had immediately preceded it. In Milton 
v. United States, 71 App. D.C. 394, 396,110 F. 2d. 556, Judge 
Miller said: 

“In the trial of an accused person he may, at his own 
request, and not otherwise, be a competent witness (Act 
of March 16, 1S78, 20 Stat. 30, 28 U.S.C.A. sec. 632). 
The statute which grants this privilege also provides 
that ‘his failure to make such request shall not create 
any presumption against him.’ As early as 1893 
(TFifoow v. United States, 149 U.S. 60, 65, 37 L. Ed. 
650, 13 S. Ct. 765) the Supreme Court interpreted this 
language as follows: ‘To prevent such presumption 
being created, comment, especially hostile comment, 
upon such failure must necessarily be excluded from 
the jury. The minds of the jurors can only remain un¬ 
affected from this circumstance by excluding all refer¬ 
ence to it.’ This principle has been applied in a num¬ 
ber of later cases (See note, 84 ALR 784, and cases 
there cited) and its strict observance has been many 
times commended to prosecuting attorneys.” 

A comment by the prosecution with respect to the failure 
of the accused to take the stand constitutes reversible error, 
whether the comment is direct, or so phrased that the infer¬ 
ence is plain. See the following recent cases on that point. 
State v. Bentley (1951) La., 54 So. 2d. 137; Henderson v. 
State (1951), Ala. App., 53 So. 2d. 624; State v. Bovender 
(1951) N.C., 65 S.E. 2d. 323; Barber v. State, 191 Md. 555, 62 
A. 2d. 616; People v. Sanchez, 35 Cal. 2d. 522, 531, 219 P. 2d. 



76 


9; People v. Leavitt, 301 X. Y. 113, 92 X. E. 2d. 915; People 
v. Couture, 101 X. Y. S. 2d. 341, 277 App. Div. 1114; Turner 
v. State, 238 Ala. 352, 191 So. 396; Turret v. State, 221 Ind. 
662, 51 X. E. 2d. 359; Brooks v. Commonwealth, 281 Ky. 415, 
136 S. W. 2d. 552; State v. Conway, 348 Mo. 580, 154 S. W. 
2d. 12S: State v. Uepperman, 349 Mo. 681,162 S. TV. 2d. 878; 
People v. Farm, 13 X. Y. S. 2d. 41, 257 App. Div. 975; State 
v. Dennis, 177 Or. 73, 159 P. 2d. 83S, rehearing den. 177 Or. 
73, 161 P. 2d. 670; Elliott v. Commonwealth, 172 Va. 595, 1 
S. E. 2d. 273; and see United States v. Sprengel, 103 F. 2d. 
876, SS3. 

Point 7. There was error in instructing the jury that the 
defendants could be convicted of conspiracy under the sec¬ 
ond count if they found that the conspiracy was formed or 
commenced in Maryland provided an overt act in further¬ 
ance thereof was committed within the District of Columbia. 

The trial Judge instructed the jury on conspiracy that 
they could convict if the conspiracy “originated in the 
District of Columbia to violate the law of the District of 
Columbia, or if you find that it was not originated in the 
District of Columbia then you must find that the object of 
the conspiracy was to violate the laws of the District of 
Columbia and that one or more overt acts in furtherance 
of the conspiracy was performed within the District of 
Columbia * * V’ On objection that such instruction was not 
the law, the trial Judge again told the jury: * * or if 

you find that there was a conspiracy formed outside the 
District of Columbia, to-wit the State of Maryland, and the 
object was to violate the law of the District of Columbia, 
then there must be an overt act performed within the District 
of Columbia (App. 739, 741).” This assignment is seriously 
urged, but not argued, because this Court is bound by the 
decisions in Hyde v. United States , 225 U.S. 347, 561 L. Ed. 
1114, 32 S. Ct. 793, and Brown v. Elliott, 225 U.S. 392, 56 
L. Ed. 1136, 32 S. Ct. S12, both of which held that conspiracy 
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could be tried in the District in which an overt act took 
place without regard to the locus where the agreement took 
place. But as Justices Holmes, Hughes, Lurton and Lamar 
dissented vigorously in those cases, we do not regard the 
point as settled, especially since Johnson v. United States , 
323 U.S. 273, S9 L. Ed. 236. The point is that the gist of 
conspiracy is the unlawful agreement and that it must be 
tried under the Sixth Amendment in the venue where the 
agreement was formed. Justice Holmes’ words in the 
Hyde and Brown cases may yet become the law. “The 
United States can reach them equally, it is true, in either 
ease, but as it can try them only where the crime has been 
committed, the test to be applied is the same that would be 
applied if the crime arose under the law of one of the 
States. It does not follow from the defendants’ liability in 
Omaha for certain results of their conspiracy that they can 
be tried there for the conspiracy itself. But I am of opin¬ 
ion that Omaha is not the proper jurisdiction in which to 
bring it.” 

Point 8. The court erred in instructing the jury that 
they could infer a conspiracy from an overt act committed 
within the District of Columbia. 

The trial Judge instructed the jury: “In determining 
whether or not a conspiracy exists it may be determined 
from the overt act or overt acts.” This instruction was 
objected to as not being the law as applied to the facts in 
this case, but the court let it stand. Nothing else in the 
charge as a whole cuts down the effect of that statement. 
It is error because it is manifest from the lottery statute 
(D. C. Code (1940), 22-1501) that a single person can be 
guilty of violating that statute, or otherwise stated, the 
statute does not require joint participation. The statute 
reads in part: “If any person shall within the District 
keep, set up, or promote, or be concerned as owner, agent, 
or clerk * * * in managing, carrying on, promoting, or 
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advertising, • • • any policy lottery, policy shop, or any 
lottery, or shall sell or transfer any chance, right, or interest 
• * # in any policy lottery, # * or shall sell or transfer 

any ticket, certificate * * V’ 

The trial Judge did not tell the jury that if they found 
any two or more of the defendants committed an overt act 
they could infer conspiracy. From the way the charge was 
given an overt act committed by a single defendant was 
enough from which a conspiracy could be inferred. This 
was a fatal error in the trial and alone requires a reversal. 
The matter is accentuated in the setting of this trial because 
throughout the trial the Government franklv stated on 
several occasions that it did not know where the conspiracy 
originated or was formed and that the Government was 
reiving on overt acts within the District of Columbia after 
October 22, 194S, and the “renewal” theory, to sustain the 
second count for conspiracy. The lottery under the first 
count was, of course, the object of the alleged conspiracy; 
and also the overt acts. This case is not like McDoyiald v. 
United States , 77 App. D. C. 33, 34, 133 F. 2d. 23, where 
this Court quoted from Fisher v. United States, 2 F. 2d. 
843, S46: “It hardly need be said that a conspiracy is often 
proved by the overt act. The fact that two men are found 
together breaking into a bank is indubitable proof that they 
had agreed to commit the burglary.” In this case it was 
not necessary that two men violated the lottery statute in 
order to make the completed offense. A single participation 
was enough. Therefore, it was clear error to allow the jury 
to speculate that conspiracy might be inferred from a single 
individual participation in violation of the lottery statute. 
The jury would have been required to find a joint partici¬ 
pation by two or more in the violation of that statute to 
infer a conspiracy, although a single participation would 
be enough to show an overt act under the second count. 

“For when a single agreement to commit one or 
more substantive crimes is evidenced by an overt act, 
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as the statute requires, the precise nature and extent 
of the conspiracy must be determined by reference to 
the agreement which embraces and defines its objects.” 
(Braver man v. United States, 317 U.S. 49, 53, 87 L. Ed. 
23, 63 S. Ct. 99.) 

If this Court should take a different view of the lottery 
statute; that is, that there could be no violation without 
joint participation in the sense of a bet taker and a bettor, 
then we press an alternative assignment of error, although 
it is not stated separately, that, as the sole overt acts relied 
upon to “ripen” the alleged conspiracy constitute in its 
entirety the substantive count, that then a merger of the 
conspiracy count with the substantive offense took place, 
which dropped the conspiracy count entirely out of the case. 
The Government could not thus multiply one offense into 
two offenses. In Pinkerton v. United States , 328 U.S. 640, 
90 L. Ed. 1489, 66 S. Ct. 1180, the court said: 

“There are, of course, instances where a conspiracy 
charge may not be added to the substantive charge. 
One is where the agreement of two persons is necessary 
for the completion of the substantive crime and there 
is no ingredient in the conspiracy which is not present 
in the completed crime. See United States v. Katz, 
271 U.S. 354, 355, 356, 56 S. Ct. 513, 514, 70 L. Ed. 986; 
Gebardi v. United States, 287 U.S. 112, 121, 122, 53 S. 
Ct. 35, 37, 77 L. Ed. 206, S4 ALR 370. 

• •••••••• 

“It is only an identity of offenses which is fatal. See, 
Gavieries v. United States, 220 U.S. 338, 342, 31 S. Ct. 
421, 422, 55 L. Ed. 489.” 

See also, United States v. Parillo, 299 F. 714; Weiss v. 
United States , 103 F. 2d. 759. 

Point 9. The court erred on the preliminary showing 
made before trial in a supplemental motion to dismiss to 
allow inspection of pertinent minutes of the grand jury, 
or in the alternative for an inspection by the court itself, 
to determine (a) whether there was any legally competent 
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evidence before that body on which an indictment was 
founded; (b) whether the testimony before that body was 
coerced in violation of the claimed constitutional rights of 
the witnesses under the Fifth Amendment with respect 
to self-incrimination; (c) whether the Government unlaw¬ 
fully used the testimony, private papers and records of the 
Nelsons in violation of the Congressional immunity or 
privilege statute (18 U.S.C.A. sec. 3486) in a prosecution 
other than for perjury. 

It was known before trial that the grand jury had unlaw¬ 
fully “used” the private papers and evidence of Nelson in 
violation of the Congressional immunity or privilege statute. 
It was also known that all of the sixteen defendants had 
been called before the grand jury, most of whom stood on 
their right against self-incrimination. It was further known 
that many former employees of the Nelsons and Nowlands 
had been called before the grand jury and that when a 
substantial number of them refused to talk on claim of 
privilege, they were unlawfully told by a member of the 
grand jury in the presence of one or more of the three assis¬ 
tant United States Attorneys present at one time or an¬ 
other, that they could take their choice about talking or 
being indicted themselves. The Government beyond doubt 
got the names of those employees by the unlawful use of the 
Nelson papers. A supplemental motion to dismiss was 
filed for an inspection of the grand jury minutes or if the 
court was not willing to permit inspection by the defense 
of relevant portions, that the Court itself read those minutes 
to ascertain whether legal coercion was used and whether 
there was any legally competent evidence before the grand 
jury on which an indictment could be based; i.e. whether 
there was any evidence before the grand jury which would 
be legally admissible on a trial before a petit jury, which 
is the ancient rule. “The grand jury should receive none 
but legal evidence—such as would be admissible at the 


81 


actual trial of the case.” United States v. Bolles, 209 F. 682; 
United States v. Kilpatrick , 16 F. 765; United States v. 
Perlman, 247 F. 158; United States v. Rubin, 218 F. 245. 
At the hearing before trial these matters were argued and 
supplemented by the earnest statement of counsel for these 
appellants that there was something wrong of a character 
sufficient to warrant opening of the grand jury minutes. 
The court denied the motion but opened the vote which pur¬ 
ported to show that 20 jurors voted for the indictment. 
Opening the vote did not reach the matter being urged at 
all. The widespread denial of claimed rights against self- 
incrimination and the unlawful use of the compelled testi¬ 
mony of Xelson before the Senate Committee were allega¬ 
tions alone, aside from the affidavits submitted, to have 
caused the court to lift its judicial eye brows and at least 
to have looked into the minutes to see if the charge of wide¬ 
spread coercion of witness and unlawful “use” of evidence 
had prima facie substance. The refusal of the court to act 
in these circumstances is an abuse of discretion. Ancient 
notions about secrecy of grand jury proceedings have been 
modified, especially after the grand jury has been dis¬ 
charged, as was the case here at the time the motion was 
argued. See Rule 6(e) Federal Rules Criminal Procedure; 
Remington v. United States, (C.C.A. 2d), 191 F. 2d. 246, 
250. Three assistant United States Attorneys who were in 
the grand jury room were called by the defense to probe 
some aspects of intimidation of witnesses before the grand 
jury and at the trial. As is usual, practically nothing was 
extracted out of them, except admissions of one that he told 
one witness her telephone might be “tapped,” without say¬ 
ing by whom, and that several other former employees were 
advised to speak “truthfully” before the grand jury. Of 
course, without the use of the minutes there was no pos¬ 
sible way they could be contradicted. 

Threats of indictment of a witness who indicates a desire 
to stand on his constitutional prerogatives is a serious mat- 
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ter. Hoffman v. United States , 341 U.S. 479, 4S6, 95 L. Ed. 
1118, 71 S. Ct. S14, SIS, S20, where the court said: 

‘‘The Fifth Amendment declares in part that ‘no 
person ' * * shall be compelled in any criminal case to 
be a witness against himself.’ This guaranty against 
testimonial compulsion, like other provisions of the 
Bill of Rights, ‘was added to the original constitution 
in the conviction that too high a price may be paid even 
for the unhampered enforcement of the criminal law 
and that in its attainment, other social objects of a free 
societv should not be sacrificed. Feldman v. United 
States, 1944, 322 U.S. 4S7, 4S9, 64 S. Ct. 10S2, 10S3, SS 
L. Ed. 140S. This provision of the Amendment must 
be accorded liberal construction in favor of the right 
it was intended to secure. Counselman v. Hitchcock, 
1S92, 142 U.S. 547, 562, 12 S. Ct. 195, 197, 35 L. Ed. 
1110; Arndstein v. McCarthy, 1920, 254 U.S. 71, 72, 73, 
41 S. Ct. 26, 65 L. Ed. 138. 

“ ‘The immediate and potential evils of compulsory 
self-disclosure transcend any difficulties that the exer¬ 
cise of the privilege may impose on society in the de¬ 
tection and prosecution of crime.’ United States v. 
White, 1944, 322 U.S. 694, 69S, 64 S. Ct. 124S, 1251, 88 
L. Ed. 1542. Pertinent here is the observation of Mr. 
Justice Brandeis in McCarthy v. Arndstein, 1924, 266 
U.S. 34, 42; 45 S. Ct. 16,17, 69 L. Ed. 15S. 

“If Congress should hereafter conclude that a full 
disclosure * * * by the witness is of greater importance 
than the possibility of punishing them for some crime 
in the past, it can, as in other cases, confer the power 
of unrestricted examination by proving complete im¬ 
munity.” 

Of course, the coercion of the witnesses before the grand 
jury violated the personal rights of those witnesses; but, 
at the same time, had their privilege been respected, there 
would have been no evidence from them. Therefore, the 
Government forced and used evidence which would not 
have been admissible on trial before a petit jury. Clearly, 
the showing made as a preliminary matter required the court 
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to open those minutes and, failing that, the court should have 
privately satisfied itself as to whether there was substance 
to the claims. And if the court found plausibility in the 
claims, the defense should have been permitted a plenary 
inquiry. Failure to do so is palpable error in the circum¬ 
stances presented to the court before trial (App. 46-55). 

Point 10. The court erred in failing to arrest the trial 
because of gross abuse on the part of the Government in 
putting in evidence a great mass of highly prejudicial matter 
with respect to acts of the defendants which occurred long 
before the range of the statute of limitations. 

The statute of limitations on both counts was three years. 
At the inception of the trial the defendants objected to any 
evidence which ante-dated October 22, 1948, which was the 
earliest date within the range of limitations in view of the 
return of the indictment on October 22, 1951. The trial 
Judge overruled that objection with a blanket exception 
to all defendants (App. 137-43) as to all evidence outside 
that range. Under the guise of showing the “history” 
of the alleged conspiracy, the Government was permitted 
unlawfully to introduce a great volume of evidence covering 
a period of nineteen years before the trial. The largest 
part of the whole evidence for the Government consists of 
acts which occurred before 1947. This Court would be 
obliged to read all the. evidence to appreciate the highly 
prejudicial character and extent of that evidence and the 
impossibility under the circumstances that any defendant 
could have had a fair trial. For example, the Government 
was allowed over objection to put in evidence the individual 
and partnership income tax returns of the Nelsons and 
Nowlands for each year going back to 1940; a large mass 
of data, books, ledger sheets, checks, check stubs, payroll 
withholding returns on employees the bulk of which occurred 
before 1947; to introduce the testimony of the witness Post, 
a former supervisor of employees, whoso entire testimony 
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related to events which took place before 1947; the testi¬ 
mony of Rennie Harrison Wilson, who testified that some 
nineteen years before the trial Mr. Nelson asked the wit¬ 
ness in Beren's lunch room if he would pick up “numbers” 
on his insurance route (App. 147); the testimony of several 
numbers writers as to events which occurred long before 
1948, and a large amount of other evidence outside the range 
of limitation. The evidence with respect to activities within 
the permissible range of time was very thin and unsub¬ 
stantial and came from alleged accomplices (former numbers 
writers on the street) whose integrity, shady character, and 
opportunity for knowledge was extremely doubtful. So 
that if all the evidence relating to acts before October 22, 
1948, were eliminated, together with the other evidence im¬ 
properly “used” by the Government in violation of 18 
U.S.C.A., sec. 34S6, the case of the Government would be 
so frail as to amount to a scintilla at best. Obviously, the 
Government was guilty of gross abuse in proving acts going 
back nineteen years before the trial to the extent practiced 
in this trial. 

It was a plain abuse of the privilege of showing “history” 
of the alleged conspiracy under even the most liberal con¬ 
struction of the decisions. Moreover, it should be noticed 
that practically all of that highly prejudicial matter related 
to acts which took place in Maryland and Virginia, where 
the Nelsons or Nowlands, acting separately, were supposed 
to have an office or headquarters. Over a long period of 
time the courts have spoken out against Government abuse 
of the range of dragnet evidence in conspiracy cases. Many 
years ago Chief Justice Taft publicly complained about 
abuse in the use of conspiracy in Mann Act and other cases. 
Recently, the Supreme Court in Pinkerton v. United States, 
328 U.S. 640, 90 L. Ed. 1489, 66 S. Ct. 1180, set forth in a 
footnote the report of the recent conference of Circuit 
Judges which also complained and warned about the grow¬ 
ing abuse in the use and range of evidence in conspiracy 
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cases, and there gave clear indication that the court pro¬ 
posed to do something about it when the right case of abuse 
appeared. Obviously prosecutors always throw in a con¬ 
spiracy count so that they can get in under that count evi¬ 
dence to support the substantive count which would be 
in-admissible if the substantive count stood alone. This 
practice is so far reaching, so plainly an evasion of the 
statute of limitations, and a denial of the right to a fair 
trial, that as applied here, the case calls for a reversal on 
this ground alone. Abuse in the range of evidence in con¬ 
spiracy cases is reversible error. See, separate concurring 
opinion of Justice Jackson in Krulewitch v. United States, 
336 II.S. 440, 445, 93 L. Ed. 790, 69 S. Ct. 716. Logan v. 
United States, 144 U.S. 263, 30S, 36 L. Ed. 429,12 S. Ct. 617; 
State v. Crofford, 121 Iowa 395, 405; Williams v. Dickinson, 
28 Fla. 90; People v. Irwin , 77 Cal. 494; State v. Moberly, 
121 Mo. 604; Terry v. United States, (C.C.A. 9th), 7 F. 2d. 
28, 30 (stating “a conspiracy is not an omnibus charge, 
under which you can prove anything and convict of the sins 
of a lifetime”). 

Point 11. The Nelsons and Nowlands, being husband and 
wife, are not indictable or triable for the crime of conspiracy. 

The evidence of the Government shows without contra¬ 
diction that Mr. and Mrs. Nelson and Mr. and Mrs. Xowland 
were husband and wife at all times mentioned in the second 
count for conspiracy. Their conviction for conspiracy can¬ 
not stand because a husband and wife at common law are 
incapable of engaging in a criminal conspiracy; and it is 
not apparent how the situation of the Government is helped 
at all bv the circumstance that there are two sets of hus- 

9 

bands and wives convicted in this case. The overwhelming 
weight of authority in this country and England holds that 
a husband and wife are incapable of committing criminal 
conspiracy. In 1 Russell, Crimes , 6 Ed. p. 152, the author 
says: “A prosecution for a criminal conspiracy is not 
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maintainable against a husband and wife only, because 
they are esteemed but as one person in law, and are pre¬ 
sumed to have but one will.” The overwhelming weight of 
authority appears in the following cases: Gros v. United 
States, 138 F. 2d. 261; Dawson v. United States, 10 F. 2d. 
106,107, certiorari denied, 271 U.S. 6S7, 70 L. Ed. 1152, 46 S. 
Ct. 63S; United States v. Sfmddix, D. C. Miss., 43 F. Supp. 
330; People v. MacMuUen, 131 Cal. App. 81, 24 P. 2d. 794; 
Jones v. Monson, 137 Wis. 478, 119 X. W. 179; People v. 
Little, 41 Cal. App. 2d. 797, 107 P. 2d. 634; State v. Chris- 
tianbury, 44 X. C. 45; People v. Miller , 82 Cal. 107, 22 P. 934; 
Merrill v. Marshal, 113 Ill. App. 447, 456; Worthy v. Birk, 
224 Ill. App. 574, 583: Commonwealth v. Allen, 24 P. Co. Ct. 
R. 65, 66; State v. Clark, 9 Houst. (Del.) 536, 540, 33 A. 310; 
Rex v. Locker, 5 Esp. (Eng.) 107; Commonwealth v. Woods, 
1S45, 7 Law Rep. (Mass.) 58; Commonwealth v. Manson, 
1833, 2 Ashm. (Pa.) 31; People v. Mather , 1830, 4 Wend. 
(X. Y.) 229; Wharton, Criminal Pl. & Pr., sec. 305. Many 
of those decisions of modern days considered the impact 
of the Married Women’s Acts on that ancient doctrine of 
the common law, bound up as it was with the conception of 
the home, the marriage relation, confidential communica¬ 
tions, the fact that the wife was presumed to act under the 
domination of her husband in all crimes except those peculiar 
to a woman, and they reached the conclusion that those Acts 
did not affect that doctrine at all. Yet this court in Johnson 
v. United States, SI U.S. App. D. C. 254, 157 F. 2d. 209, a 
case submitted on the briefs, held that a husband and wife 
could be tried for criminal conspiracy and reached that con¬ 
clusion on the basis that the District of Columbia Married 
Women’s Acts had so far freed the status of women that 
the common law doctrine no longer applied. We contend 
that the Johnson decision is wrong because it is against the 
great weight of authority; and that the Married Women’s 
Acts in this District affected no change in the status of a 
woman from the criminal standard or point of view. The 


__ 
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District of Columbia Married Women’s Acts accomplished 
only two things: (1) It allowed her to freely contract with¬ 
out the consent of her husband; (2) it permitted her to sue 
in her own name without joinder of her husband. Nothing in 
those Acts had any reference to the criminal aspect. 

In the construction of the District of Columbia statutes 
the Supreme Court said in Thompson v. Thompson , 218 U.S. 
611, 54 L. Ed. 1180, 31 S. Ct. Ill: 

“We can but regard this case as another of many 
attempts which have failed, to obtain by construction 
radical and far-reaching changes in the policy of the 
common law not declared in the terms of the legislation 
under consideration. * * ' We do not believe it was 
the intention of Congress, in the enactment of the Dis¬ 
trict of Columbia Code, to revolutionize the law gov¬ 
erning the relation of husband and wife as between 
themselves.” 

In Riegger v. Bruton Brewing Co ., 178 Md. 518, 16 A. 2d. 
99,131 ALR 307, the court said: 

“In Maryland, our married women’s acts have not 
been interpreted as entirely abrogating the common 
law. See Furstenberg v. Furstenberg , 152 Md. 247,136 
A. 534, and David v. David , 161 Md. 532, 157 A. 755. 


“The court, in Furstenberg v. Furstenberg, supra , 
construing Code, Art. 45 sec. 5, held that a wife could 
not maintain an action against her husband for a per¬ 
sonal tort. In that opinion the decision of Thompsort 
v. Thompson, supra, construing a federal statute simi¬ 
lar to our own, was followed. In both cases the hold¬ 
ings were based upon a finding that such an action did 
not exist in favor of the wife at common law, and her 
rights had not been so enlarged by statute as to permit 
the action.” 

As this case may reach another court, we ask for a re¬ 
examination of the Johnson decision here because it is con¬ 
trary to the great weight of authority. The doctrine that 
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a husband and wife are incapable of criminal conspiracy 
has been firmly entrenched in the law of this country and 
England for two hundred years. It is part of the common 
law of this District. It has a solid basis in reason and rests 
on considerations of public policy. If it is to be overturned, 
the event should properly await legislative action; and not 
accomplish that result by a distortion of the Married 
Women’s Acts to cover a situation plainly not within the 
contemplation of the Congress in enacting those statutes. 
As husband and wife are incapable of criminal conspiracy, 
two sets of husbands and wives cannot be guilty of the 
same conspiracy. The conspiracy charged here was a single, 
continuous and indivisible agreement among the Xelsons 
and Xowlands, as alleged partners. Viewed alone, the part¬ 
nership itself is a single legal entity. See Riegger v. Bruton 
Breiving Co ., 17S Md. 518, 16 (A. 2d.) 99, and cases there 
cited. If the four alleged principal conspirators are in law 
incapable of conspiring with their respective spouses, this 
prosecution necessarily failed as to the Xelsons and Xow¬ 
lands. The same must be said with respect to the Mac- 
Williams, who are husband and wife, and daughter and 
son-in-law of the Xelsons. Aside from the Xelsons and 
Xowlands, the only other person convicted of the alleged 
conspiracy was the appellant Lee. The Government never 
contended, or even argued, that Lee was anything more than 
an employee or agent of the Xelsons and Xowlands. As 
such employee he was under the control, arguendo , of the 
Xelsons and Xowlands; and, a fortiori, under the control of 
spouses who were incapable in law of conspiring among 
themselves to commit the crime of conspiracy. If this re¬ 
sult seems strained, the remedy is with the legislature, not 
the courts. Moreover, the result is not strained or distorted 
because it rests on common sense and reality. Consequently, 
no valid argument can be drawn from the fact that “an¬ 
other” was charged with conspiracy with the four spouses. 

This point was overlooked at the trial, but, because of its 



89 


fundamental importance in the administration of criminal 
justice, this Court is requested to notice it under Rule 17 (i). 

Point 12. The court erred in holding that there was sub¬ 
stantial evidence to show the operation of a lottery within 
the District of Columbia after October 22, 1948, and in not 
directing a verdict on both counts for failure of proof. 

There was no substantial evidence tending to show the 
operation of a lottery within the District of Columbia after 
October 22, 1948. Rather such evidence shows that if any 
lottery existed it was a lottery conducted in either Maryland 
or Virginia. There is no evidence at any time after October 
22, 1948, which the Government admitted is the controlling 
date, that any of the appellants maintained an office or head¬ 
quarters or other place of business within the District of 
Columbia. The prosecution of the first count was an obvious 
attempt to try foreign offenses in this District. The faint 
evidence in the record tending to show that some of the 
numbers bets originated in the District of Columbia is not 
connected in any way with the operation of a District of 
Columbia lottery. Moreover, there is no evidence to show 
what the lottery consisted of, what prizes were awarded, 
how the lottery worked, and it would be pushing the doctrine 
of judicial notice to fantastic lengths for any court to judi¬ 
cially notice what the “numbers” game consists of in 
practice. All of the evidence shows that any supposed prizes 
awarded were declared and paid in either Maryland or 
Virginia. The fact that some prize ( which nowhere appears ) 
was ultimately carried into the District of Columbia by inde¬ 
pendent contractors did not make the ultimate payment in 
the District of Columbia the operation of a lottery there. 
None of the appellants were shown to have been engaged 
in the operation of a lottery within the District of Columbia 
either as owners, managers, agents or clerks as defined in 
the statute. D. C. Code (1940), 22-1501. Therefore, the court 
was in error in denying the motion for a directed verdict 
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on the first count which was renewed at the close of all the 
evidence. (App. 639-652, 696). As the substantive count 
comprised the only overt acts under the conspiracy count, 
the second count likewise fails because of insufficient evi¬ 
dence to show the object of the conspiracy to be to violate 
the District of Columbia lottery statute. 

Point 13. The court erred in holding that appellant Eliz¬ 
abeth Brady could be convicted on the first count when 
there was no evidence that she had ever been within the 
District of Columbia, and there was no evidence to show 
she had a “stake” in any lottery. 

Mrs. Brady is an elderly, ill woman who is the wife of a 
horse trainer for Nelson. The evidence tended to show that 
during one week only she supervised several girls at North 
Beach, Maryland, who were said to be tabulating numbers 
slips. There was no evidence that Mrs. Brady knew where 
any of those slips originated, or anything else to indicate 
that she was conscious of being engaged in any lottery. The 
evidence showed that Mrs. Brady was employed continu¬ 
ously in the restaurant and large amusement arcade of 
Nelson at North Beach, Maryland, where large numbers of 
waitresses ’ charge slips and cashier’s tapes were tabulated 
frequently. There was nothing whatever to show that dur¬ 
ing the one week she knew the slips several girls tabulated 
concerned a lottery. Compare, United States v. Di Re, 332 
U.S. 581, 92 L. Ed. 210, 68 S. Ct. 222. She had no “stake” 
in the lottery. Direct Sales Co. v. United States, 319 U.S. 
703, 87 L. Ed. 1674, 63 S. Ct. 1265. On the contrary the evi¬ 
dence shows that she, during the one week, while drawing a 
very small salary in admittedly legitimate other employ¬ 
ment on the farm and at the amusement arcade of Nelson, 
performed the menial job of looking over mechanical work 
of several girls tabulating slips or papers. There is no evi¬ 
dence that she was ever within the District of Columbia. 
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The only argument for holding her is that she was an aider 
and abettor in a District of Columbia lottery, and, therefore, 
a statutory principal under the D. C. Code. But one cannot 
be convicted of aiding and abetting who was never within 
the jurisdiction where the substantive offense was com¬ 
mitted; and an unbroken line of authority supports that 
statement. Ex parte Smith, Fed. Cases 12968; State v. 
Chapin, 17 Ark. 561; Johns v. State, 19 Ind. 421; State v. 
Moore, 26 N. H. 448; State v. Wycoff, 31 N. J. 65; United 
States v. Gillette, 189 F. 2d. 449. 

As Mrs. Brady was found not guilty of conspiracy, this 
point was argued on motion X.O.V. or for a new trial (App. 
639 through 651). It was considered and overruled. The 
conviction of this lady under the first count was particularly 
unjust. There was nothing to show that she ever had any 
connection with the conspiracy or knew anything about 
what was going on generally. See Kotteakos v. United 
States, 328 U. S. 750, 91 L. Ed. 1557, 66 S. Ct. 1239. 

Appellant Elizabeth Bradv adopts the points and argu¬ 
ment contained in the brief of appellants Bertha X. Mac- 
Williams and Effie Lou Trent, also filed in this cause, the 
law relating to all three appellants being similar in scope. 

Point 14. The court erred in holding that the offense 
charged and proved under both counts and the punishment 
inflicted under both counts did not violate the ex post facto 
provision of Article 1, Section 9, Clause 2 of the Federal 
Constitution. 

The federal conspiracy statute was changed in material re¬ 
spects, effective September 1, 1948, the principal change 
material here being to greatly increase the penalty. Both 
the old section 88 and the new section 371 are set forth 
below: 

18 U.S.C.A. sec. 88: 18 U.S.C.A. sec. 371: 

‘ 1 If two or more persons con- “Conspiracy to commit of- 
spire either to commit any fense or to defraud United 
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States. If two or more per¬ 
sons conspire either to com¬ 
mit anv offense against the 
United States, or to defraud 
the United States, or any 
a^encv thereof in anv man- 
ner or for any purpose, and 
one or more of such persons 
do any act to effect the object 
of the conspiracy, each shall 
be fined not more than 
$10,000. or imprisoned not 
more than five years, or both. 
If however, the offense, the 
commission of which is the 
object of the conspiracy is a 
misdemeanor only, the pun- 
ishment shall not exceed the 
maximum punishment pro¬ 
vided for such misdemean¬ 
or.” Act of June 25, 1948, 
ch. 645, sec. 1, 62 Stat. 701, 
effective Sept. 1, 1948. 

The second count of the indictment charged “Beginning at 
a time more than three years before the return of this 
indictment (which was October 22, 1951) and at a place 
or places unknown to the grand jury, the defendants unlaw¬ 
fully • • • conspired and agreed together * * V’ The evi¬ 
dence of the Government at the trial consisted in the main 
of acts going back to 1940, and in many respects for nine¬ 
teen years before the trial. The conspiracy itself was alleged 
to have been formed many years before the range of the 
statute of limitations (October 22,1948, to October 22,1951). 
Thus the appellants Nelsons, Nowlands and Lee were 
charged, tried and convicted for acts which were committed 
in the main while old 88 was in effect which carried a maxi¬ 
mum penalty of two years or $10,000. fine, or both. These 
appellants were sentenced to the extreme penalty under the 
new 371. In the case of both Nelsons they received the 


offense against the United 
States, or to defraud the 
United States in any manner 
or for any purpose, and one 
or more of such parties do 
any act to effect the object of 
the conspiracy, each of the 
parties to such conspiracy 
shall be fined not more than 
$10,000. or imprisoned not 
more than two years, or 
both.” 
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maximum fine and imprisonment under 371, while the Now- 
lands received the maximum imprisonment. Both the prose¬ 
cution and the sentences are ex post facto in violation of Ar¬ 
ticle 1, sec. 9, cl. 2 of the Federal Constitution. The “gist” 
of conspiracy is the unlawful agreement itself although it 
does not “ripen” for prosecution until an overt act in fur¬ 
therance thereof occurs. This prosecution is not saved from 
ex post facto stigma because an overt act “spilled over” into 
the period after September 1, 194S, when sec. 371 became 
effective. Thus, the appellants were not only tried and con¬ 
victed on conduct which preceded the new 371, but they 
were unlawfully sentenced under the new statute for an 
unlawful agreement which was alleged to have been formed 
many years before September 1, 1948, the effective date of 
the new 371. In Lindsay v. Washington, 301 II. S. 397, 401, 
81 L. Ed. 1182, 57 S. Ct. 797, Justice Stone, speaking for an 
unanimous court, said: 

“But the ex post facto clause looks to the standard of 
punishment prescribed by a statute, rather than to the 
sentence actually imposed. The Constitution forbids 
the application of any new punitive measure to a crime 
already consummated to the detriment or material dis¬ 
advantage of the wrongdoer. Kring v. Missouri, supra, 
228-229; in re Medlev, 134 U.S. 160, 171; Thompson v. 
Utah, 170 U.S. 343,351. 

“It is for this reason that an increase in the possible 
penalty is ex post facto. Calder v. Bull, 3 Dali, 386, 390; 
Cummings v. Missouri, supra, 326; Malloy v. South 
Carolina, 237 U.S. 180, 184, regardless of the length of 
the sentence actually imposed, since the measure of pun¬ 
ishment prescribed by the latter statute is more severe 
than that of the earlier, State v. Callahan, 109 La. 946, 
33 So. 931; State v. Smith, 56 Ore. 21, 107 Pac. 980.” 

Hence, the Nelsons, Nowlands and Lee were improperly 
charged, tried and sentenced under the new 371. As the 
repeal of old 8S did not contain any saving clause, except 
with respect to prosecutions then pending, an anomalous 
situation is presented where the trial and sentences are 
illegal under the Constitution but there is no statute in 
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existence under which they could be re-sentenced in event 
these appeals fail. 

The first count for lottery was brought under D.C. Code 
(1940) 22-1501, which was likewise amended on April 5, 
1938, so as to * * * * increase the penalty as to the fine from 
$500. to $1,000. Compare, D.C. Code (1929) sec. 151, p. 48. 
As the evidence at the trial dealt with acts going back nine¬ 
teen years, the appellants were tried and sentenced under 
the first count for conduct ex post facto. Moreover, a very 
serious question arises, and is urged, from the use of ex post 
facto prosecution and evidence under the second count to 
aid in proof of the substantive count. “Every law that ag¬ 
gravates a crime or makes it greater than it ivas when com¬ 
mitted, or that changes the punishment and inflicts a greater 
punishment than th-e law annexed to the crime when com¬ 
mitted is an ex post facto law and within the prohibition” 
Colder v. Bull , 3 Dali. 3S6, 390, and the citations in the 
Lindsay decision. These questions were specifically raised 
before and during the trial (App. 639-643, 697). 

CONCLUSION. 

None of the appellants received a fair and impartial trial. 
The proceedings below are replete with substantial and 
highly prejudicial error, which requires a reversal as to all 
appellants, with directions to dismiss the indictment as to 
all appellants because of the unlawful “use” of evidence 
before the grand jury and at the trial; and with directions 
in any event that the motion of Mr. Nelson for the return 
of seized documents be granted, and that such documents 
be suppressed as evidence, together with all “leads” the 
Government unlawfully derived from the use of the docu¬ 
ments and the information contained therein. 

All of which is most respectfully submitted: 

T. Edward O’Connell, 

424 5th Street, N. W., 

David F. Smith, Washington 1, D. C. 

Of Counsel. Attorney for Appellants. 
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LEGISLATIVE HISTORY 

On January 10,1857, the Speaker of the House appointed 
a Committee, pursuant to the resolution of Congressman 
Kelsey, to investigate charges in an editorial of January 
6, 1857, in the New York Times that members of Congress 
had entered into corrupt combinations for the purpose 
f passing and preventing the passage of certain” legisla- 
ion (42 Cong. Globe 274, 275, 277). The Committee re- 
orted on January 21, 1857, that they had subpoenaed 
. W. Simonton, correspondent of the New York Times 
ho was asked to name the members of the Congress who 
ad approached him with reference to the sale of their 
otes. The witness declined to answer on the grounds that 
uch would constitute a breach of confidence (42 Cong, 
lobe 403). With the report, a bill was introduced by Mr. 
rr of the Committee, who stated: 

“The bill enacts that any person who may be sum¬ 
moned as a witness by the authority of either House 
of Congress to give testimony, or to produce any 
papers upon any matter before either House, or be¬ 
fore any standing or select committee of either House, 
and who shall willfully make default, or who, appear¬ 
ing, shall refuse to discover all the facts and circum¬ 
stances within his knowledge when demanded, shall 
be, in addition to the pains and penalties now exist¬ 
ing, liable to indictment as for a misdemeanor in any 
Court of the United States having jurisdiction thereof, 
and shall, on conviction, be punished by fine not ex¬ 
ceeding one thousand dollars, and not less than one 
hundred dollars, and by imprisonment in the peni¬ 
tentiary for not less than one month, and not more 
than twelve months. 

“The second section enacts that no person examined, 
or testifying before either House of Congress, or be¬ 
fore a committee of either House, shall be held to 
answer criminally in any court of justice of the United 
States, or shall be subject to any penalty or forfeiture 
for any fact or act touching which he shall be re- 
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quired to testify before either House or committee, 
and as to which he shall have testified, whether before 
or after the date of this act: and that no statement 
made, or paper produced, by any witness before either 
House of Congress, or the committee of either House, 
shall be competent testimony in any criminal proceed¬ 
ing against such witness in any court of justice; and 
that no witness shall hereafter be allowed to refuse to 
testify to any fact or to produce any paper touching 
which he may be examined, for the reason that his 
testimony, or the production of such papers, might 
tend to disgrace him or otherwise render him in¬ 
famous.Page 404.) 

Mr. Davis, a member of the Committee, stated in the 
course of debate on the measure: 

“The second section is one of a different complexion, 
and intended to meet difficulties prevailing chiefly on 
this, and somewhat on the other side of the House. 
There are, in the ordinary administration of criminal 
justice, certain methods resorted to in order to acquire 
evidence by the executive department of the Govern¬ 
ment. When an accomplice is placed upon the witness 
stand, he is there so placed continually with the declara¬ 
tion of the executive Government beforehand, that if he 
shall fully and fairly disclose all the circumstances 
relative to the crime, he shall not be prosecuted for 
any fact that he may reveal himself to have been a par¬ 
ticipator in. The first portion of the second section is 
intended to grant a parliamentary pardon beforehand 
to every witness who, on the summons of the House or 
a Committee, shall appear before them and testify to 
any fact of which he may have been guilty; otherwise 
there is no mode by which a pardon can be granted. 
The Committee has no power, the Executive has no 
power, both Houses of Congress have no power to 
grant a pardon beforehand. It is to remove the ob¬ 
stacle to the investigation of parliamentary corruption 
by offering in this solemn way to the party beforehand, 
on his being summoned in order to give testimony, 
a parliamentary pardon for every criminal act that he 
may disclose himself to have been guilty of. I presume 
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that there can be no reasonable objection to that, since 
it is an ordinary method used by the executive depart¬ 
ment of the Government in ordinary prosecutions, 
and the administration of criminal law. It is here that 
there are greater inducements than anywhere else for 
concealment, greater incentives to fraud, and greater 
interests at stake. The purity, dignity, and existence 
of the Republic, demand that every fear should be 
taken away from the mind of the witness, in order that 
he may honestly and freely explain and disclose every¬ 
thing touching himself as well as any other person.” 
(Page 427). 

• ••#•• 

• • • «'n ie very purpose of the enactment is to grant 
him a pardon beforehand; to protect him against all 
judicial proceedings: to repeal—as far as his case is 
concerned—every criminal enactment under which he 
might have been previously held guilty; and, on the 
other hand, it disables every instrument of evidence 
from carrying into a court of justice the facts which 
he may have exposed; so that, although the Constitu¬ 
tion should be construed to apply to a rule of testimony 
existing under the common law, this is in entire con¬ 
formity to the Constitution even so construed, by re¬ 
lieving the party from all legal proceedings by which 
he could be convicted. He is, therefore, neither con¬ 
strained here to give evidence against himself in a 
judicial proceeding in which he is defendant, nor to 
give evidence which may be used in a judicial pro¬ 
ceeding which may hereafter be instituted. It is re¬ 
lieving him from prosecution, compelling him to testify 
—repealing the criminal law so far as he is concerned, 
and giving the investigations of this House free course. 

• # •” (Page 428.) 

As adopted the Statute was in three sections, reading as 
follows: 

That any person summoned as a witness by the 
authority of either House of Congress to give testi¬ 
mony or to produce papers upon any matter before 
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either House, or any Committee of either House of 
Congress, who shall wilfully make default, or who, 
appearing, shall refuse to answer any question perti- 
tinent to the matter of inquiry in consideration before 
the House or committee by which he shall be examined, 
shall in addition to the pains and penalties now exist¬ 
ing, be liable to indictment as and for a misdemeanor, 
in any court of the United States having jurisdiction 
thereof, and on conviction, shall pay a fine not exceed¬ 
ing one thousand dollars and not less than one hundred 
dollars, and suffer imprisonment in the common jail 
not less than one month nor more than twelve months. 

Sec. 2. And be it further enacted. That no person 
examined and testifying before either House of Con¬ 
gress or any Committee of either House, shall be held 
to answer criminally in any court of justice, or subject 
to any penalty or forfeiture for any fact or act touch¬ 
ing which he shall be required to testify before either 
House of Congress or any Committee of either House as 
to which he shall have testified whether before or after 
the date of this act, and that no statement made or 
paper produced by any witness before either House 
of Congress or before anv committee of either House, 
shall be competent testimony in any criminal proceed¬ 
ing against such witness in any court of justice; and 
no witness shall hereafter be allowed to refuse to testify 
to any fact or to produce any paper touching which he 
shall be examined by either House of Congress, or any 
committee of either House, for the reason that his 
testimony touching such fact or the production of such 
paper may tend to disgrace him or otherwise render 
him infamous: Provided, That nothing in this act shall 
be construed to exempt any witness from prosecution 
and punishment for perjury committed by him in 
testifying as aforesaid. 

Sec. 3. And be it further enacted, That when a wit¬ 
ness shall fail to testify, as provided in the previous 
sections of this act, and the facts shall be reported to 
the House, it shall be the duty of the Speaker of the 
House or the President of the Senate to certify the fact 
under the seal of the House or Senate to the district 
attorney for the District of Columbia, whose duty it 
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shall be to bring the matter before the grand jury for 
their action. 

On December 11, 1861, Mr. Lovejov introduced a bill to 
repeal a portion of the second section of the Act entitled 
“An Act more effectually to enforce the attendance of wit¬ 
nesses on the summons of either House of Congress, and to 
compel them to discover testimony” (57 Cong. Globe 56). 
The bill was reported by Mr. Wilson, of the House Judici¬ 
ary Committee on January 16, 1862, who explained the 
purposes of the bill as follows: 

“Mr. Wilson, from the Committee on Judiciary re¬ 
ported a bill amending the provisions of the second 
section of the act of January 24, 1857, enforcing the 
attendance of witnesses before committees of either 
House of Congress; which was read a first and second 
time. 

“The bill proposes so to amend the second section 
of the act referred to as to provide that the testimony 
of witnesses examined before either House of Congress, 
or by a committee of either House, shall not be used 
as evidence in any criminal prosecution of such wit¬ 
ness in any court of justice, provided that no official 
paper or record produced by such witness in such ex¬ 
amination shall be included within the privilege of said 
evidence so as to protect such witness from any criminal 
prosecution. The bill further provides that hereafter 
no witness shall be allowed to refuse to testify to any 
fact, or to produce any paper, touching which he shall 
be examined bv either House of Congress, or bv anv 
committee thereof, for the reason that his testimony 
touching such fact may tend to disgrace him or other¬ 
wise render him infamous; provided that nothing con¬ 
tained in the bill shall exempt any witness from prose¬ 
cution or punishment for any felony committed by him 
in testifying (Page 364). 

• ••••• 

“Now, the intention of this bill is merely to do away 
with that portion of the second section of the act of 1857 
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which has operated as a general pardon concerning all 
offenses in relation to which a witness before a con¬ 
gressional committee may have been called to testify, 
or in relation to which a witness presenting himself 
voluntarily before a committee may have been per¬ 
mitted to testify. Under the second section of this act 
of 1S57, the defendants in the cases of the Government 
against Russell and Floyd were discharged from all 
liability concerning the embezzlement of the Indian 
trust bonds, and all other witnesses who mav testifv 
concerning any act, no matter how criminal, before an 
investigating committee of Congress, are discharged in 
like manner. It is for the purpose of remedying this 
evil that this amendment of the law is proposed (Page 
364). 

“I may say, further, that I understand that almost 
every day persons are offering to testify before the in¬ 
vestigating committees of the House in order to bring 
themselves within the pardoning power of the act of 
1S37, and it is to prevent any more such cases of pardon 
that we ask the House to pass this bill. I call the pre¬ 
vious question (Page 364).” 

The bill was passed by the House on January 16, 1862 
(57 Cong. Globe 364). It was referred to the Senate Com¬ 
mittee of the Judiciary on January 17, 1S62 (57 Cong. 
Globe 377), who reported the bill out on January 22, 1S62 
(57 Cong. Globe 42S). Senator Trumbull, Chairman of the 
Committee, in reporting the bill stated: 

“Mr. Trumbull. I will ask the unanimous consent of 
the Senate to consider the House bill which I have just 
reported, relating to witnesses examined before the 
investigating committees. The Senate is aware that 
one or two investigating committees are in session; and 
that, under the law as it now stands, any person who 
testifies before those committees in reference to any 
matter whatever is discharged from criminal prosecu¬ 
tion for any offense that he may have been guilty of, 

connected in anv wav with those transactions. It was 
• » 

under this law that Flovd was discharged after he had 
been indicted, and also the clerk in the Interior Depart- 
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ment who purloined the Indian bonds. This bill has 
passed the House of Representatives; I think there 
can be no well-founded objection to it, and I hope it 
will become a law at once (Page 42S).” 

And Senator Bayard, a member of the Committee, in 
answer to certain objections stated: 

“* • * there is a part of the bill which certainly ought 
to pass: I mean that portion which takes away the effect 
of the former law, so far as it operates as a kind of 
legislative pardon to a man, provided he has been ex¬ 
amined in reference to a subject matter which is before 
a committee of either House of Congress. * ' * (Page 
428).” 

In the debates on the bill, Senator Trumbull explained 
the purpose of the bill in the following language: 

<<• • • •pj le s t a t u f- e 0 f |g 57 was passed hastily; we 
all recollect that it grew out of a particular matter, 
and was known to be imperfect when it passed. It has 
operated so as to discharge from prosecution and pun¬ 
ishment persons who were brought before these com¬ 
mittees and testified touching matters that they might 
have been prosecuted for. In fact this holds out an 
inducement for the worst criminals to appear before our 
investigating committees. Here is a man who stole two 
millions in bonds, if you please, out of the Interior De¬ 
partment. What does he do? He gets himself called 
as a witness before one of the investigating committees 
and testifies something in relation to this matter, and 
then he cannot be indicted. That very case occurred; 
the very clerk who purloined two millions in bonds from 
the Interior Department was discharged and the indict¬ 
ment against him quashed, as I understand, because he 
had made some statement in reference to the matter 
before an investigating committee. So it was with the 
former Secretary of War: there were two or three in¬ 
dictments against him in this District, but my informa¬ 
tion is that they were all quashed, upon the ground that 
he had also testified before a congressional committee 
(Page 428).” 


The bill, in the following language was passed by the 
Senate on January 22, 1S62 (12 Stat. 333): 


t 


That the provisions of the second section of the 
act entitled “An act more effectually to enfore the at¬ 
tendance of witnesses on the summons of either House 
of Congress, and to compel them to discover testi¬ 
mony,’' approved January twenty-fourth, eigtheen hun¬ 
dred and fifty-seven, be amended, altered, and repealed 
so as to read as follows: That the testimony of a wit 
ness examined and testifying before either House o 
Congress, or any committee of either House of Con 
gress, shall not be used as evidence in any crimina 
proceeding against such witness in any court of justice 
Provided , however , That no official paper or record, pro 
duced by such witness on such examination, shall 
held or taken to be included within the privilege o 
said evidence so to protect such witness from any crim 
inal proceeding as aforesaid; and no witness shall here 
after be allowed to refuse to testify to any fact, or t 
produce any paper touching which he shall be examine^ 
by either House of Congress, or any committee of eithe 
House, for the reason that his testimony touching sue 
fact, or the production of such paper, may tend to dis 
grace him or otherwise render him infamous: Provide 
That nothing in this act shall be construed to exem 
any witness from prosecution and punishment for pe 
jury committed by him in testifying as aforesaid. 
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IN THE APPELLEE’S OPINION THE QUESTIONS ARE: 

1. Whether the trial court correctly refused to order 
the return to Charles Xelson of records and papers which 
it found he had voluntarily turned over to a congressional 
committee. 

2. Whether Xelson, who failed to give the committee 
1951 records as he had agreed to do, and at his farm in 
Maryland voluntarily gave a committee aide 1940-1950 
records, was entitled to have those 1940-1950 records ex¬ 
cluded from use as evidence against him in a “numbers” 
and conspiracy trial by force of IS U.S.C. 34S6. 

3. Whether persons operating a lottery headquarters 
in Maryland which processes numbers work from the Dis¬ 
trict of Columbia may be tried in the District of Columbia. 

4. Whether it was error to admit testimony of agents of 
the Bureau of Internal Revenue as to admissions made to 
them by certain of these appellants, and whether it was 
error to admit income tax returns for Blight Lee, and 
Charles and Virginia Xelson, and Robert Xowland Asso¬ 
ciates. 

5. Whether government counsel’s closing argument a.» 
to the nature of the defense's cross-examination of gov¬ 
ernment witnesses constituted prejudicial error, and 
whether other argument, stopped by the court with im¬ 
mediate corrective action, is basis for reversal of these 
convictions. 

6. Whether the court correctly instructed the jury that 
a conspiracy could be found on circumstantial evidence, 
and that persons outside the District who conspired to 
violate the District lottery statute could be found guilty if 
an overt act in pursuance of that conspiracy was committed 
in the District. 

7. Whether a motion for inspection of the minutes of 
the grand jury proceedings was correctly denied. 

8. Whether it was error to admit evidence showing the 
existence and nature of this conspiracy prior to the three- 
year period of the statute of limitations. 


(i) 
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9. Whether a man and his wife who conspire with each 
other, with other married couples, and with persons whose 
wives are not parties to the conspiracy, may be prosecuted 
for conspiracy. 

10. Whether, for conduct during the period October 22. 
194S. to October 22. 1951, imposition of the increased pen¬ 
alty in the conspiracy law effective September 1, 194S, vio¬ 
lated the ex post facto provision of the Constitution. 

11. Whether the bill of particulars furnished these ap¬ 
pellants was adequate to enable certain of them to know the 
charges against them and to prepare their defense. 
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Counterstatement of the Case 1 

Applicable Statutes and Rules Involved 13 

Sum man' of Argument IS 

Argument: 


1. The Trial Court Correctly Refused to Order the Return and 

Suppression of the Records Which Nelson Voluntarily 
Turned Over to the Committee’s Aide. Those Records 
Later Being 1 Obtained From the Committee on a Grand 
Jury Subpoena 20 

2. The Partial Immunity Statute Nelson Invokes Was Passed 

to Compel Testimony and Obtain Evidence Which 
“Othenvise Could Not be Got." Nelson’s Voluntary Pro¬ 
duction of 1940-1950 Records—Not the 1951 Records He 


Agreed to Turn Over—Earned Him No “Gratuity to 
Crime." 3<> 

3. These Operators of a Numbers Headquarters in Maryland 

and Virginia Which Processed Numbers From the Dis¬ 
trict of Columbia Were Properly Tried and Convicted 
for a Violation of the District Lottery Statute 43 

4. Government Counsel’s Argument to the Jury Affords No 

Basis for Reversal of these Convictions 4S 

5. The Trial Court Properly Admitted the Testimony of 

Agents Ford and Kent and the Income Tax Returns in 
Question 53 

6. The Appellants' Motion and Supporting Affidavits Did Not 

Warrant an Opening of the Grand Jury Proceedings for 
Their Inspection 5S 


7. It was Not Error to Deny the Appellants* Motion for a 
Bill of Particulars Showing the “Specific Dates and 
Times’* of Their Transactions in the Lottery. The In¬ 
dictment and Bill of Particulars Furnished Them Were 
Adequate for Preparing Their Defense. They Fail to 
Show Wherein They Were Prejudiced By the Trial 
Court’s Refusal to Require a Further Disclosure By the 
Government . GO 

S. The Court Correctly Instructed the Jury in Accordance 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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11361, 11363, 11364 

Charles E. Xelson, Virginia Madge Xelson, Robert L. 
Xowland, Mary C. Xowland, Blight H. Lee, James E. 
Lowry, Robert Kirby, Bertha K. MacWilliams, William 
K. MacWilliams, Effie Lou Trent, Elizabeth Brady, 

APPELLANTS 

V. 

United States of America, appellee 


APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On October 22, 1951 there was filed in the United States 
District Court for the District of Columbia a two count 
indictment charging some sixteen persons with violating 
the lottery statute, D. C. Code £ 22-1501, and conspiring to 
violate that same statute. Xamed as defendants were 
Charles E. Xelson; Xelson’s wife, Virginia Madge Xelson; 
Xelson’s daughter, Bertha K. MacWilliams; Nelson’s son- 
in-law, William K. MacWilliams; Robert L. Xowland; Xow¬ 
land’s wife, Mary C. Xowland; Blight H. Lee; Albert I. 
Bullock; James E. Lowry, onetime Metropolitan Police 
Sergeant and Deputy United States Marshal; Robert G. 


( 1 ) 



o 


Kirbv, on that date a detective sergeant on the Metropoli¬ 
tan Police Force, James L. Pumphrey, Mary T. Hutchinson, 
Effie Lou Trent, Shirley McCoy, Kuby Geary, and Elizabeth 
Brady (App. 1-S). At the trial that followed the court 
granted the defendant Bullock’s motion for judgment of 
acquittal at the close of the government’s evidence. The 
jury acquitted the defendant Pumphrey. Mr. and Mrs. 
Nelson, Mr. and Mrs. Xowland, and Blight Lee were found 
guilty on both counts of the indictment. Nelson's daugh¬ 
ter, Bertha MacWilliams, her husband, William MacWil- 
liams, and the defendants Lowry, Kirby, Hutchinson, Trent, 
McCoy, Geary, and Brady, were found guilty on the count 
charging a violation of the lottery statute. The defendants 
McCoy and Geary did not appeal from their convictions. 
The defendant Mary Hutchinson noted an appeal but sub¬ 
sequently dismissed it. That leaves for consideration in 
this Court the appeals noted from the following judg¬ 
ments: Charles E. Nelson and Virginia Madge Nelson, one 
to three years and a fine of one thousand dollars on the 
first count, twenty months to five years and a fine of ten 
thousand dollars on count two, said sentences to run con¬ 
currently. 1 Robert L. Xowland and Mary C. Xowland, 
one to three years and a fine of one thousand dollars on the 
first count, twenty months to five years and a fine of twenty- 
five hundred dollars on the second count, the sentences to 
run concurrently, i.e. an over-all sentence of twenty months 
to five years and a fine of twenty-five hundred dollars, R. 
1901. Blight Lee, one to three years on the first count, 
one to four years on the second count, also to run concur¬ 
rently, R. 1903. James E. Lowry and Robert Kirby, one 
to three years on the first count (App. Ill, 112). Bertha 
MacWilliams, a fine of one thousand dollars, one to three 
years imprisonment suspended, placed on probation (App. 
113). William MacWilliams, eight months to two years, 
and a fine of one thousand dollars (App. 114). Effie Lou 
Trent, three months to nine months (App. 115). Elizabeth 
Brady, one month to ten months (App. 116). 

1 The court specified that this was an over-all sentence of twenty 
months to five years and a fine of ten thousand dollars. R. 1900. 
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In general, the Government’s evidence disclosed that a 
numbers svndicate headed bv the Nelsons and Now lands 
was operating in Maryland, Virginia and the District of 
Columbia. Numbers writers in the District were turning in 
their work to various route men in the District, who in turn 
turned in to persons who took the work to headquarters. 
Adding machine ribbons, money to pay winners and unused 
numbers pads as needed were returned to the route men for 
distribution to their writers. The evidence disclosed that at 
one time Nelson-Nowland headquarters was in the District 
of Columbia, but for the most part during the time covered 
by the evidence in this case Nelson-Nowland headquarters 
was at various places in Seat Pleasant, Maryland, just 
across the District line, in North Beach, Maryland, and in 
Alexandria, Virginia. At headquarters the work from the 
District, Virginia, and Maryland, was processed daily by 
an office force employed for that purpose. This head¬ 
quarters force alone at one time included as many as twenty- 
seven employees. Here each route’s work was tabulated on 
an adding machine, winning numbers sorted out,” and out¬ 
going bags filled with money to pay the winners, adding 
machine tapes, and pads requested by the writers. These 
bags were brought back to the writers in the District by 
various people associated with the headquarters. 

The Government's evidence, uncontradicted and undenied 
by these appellants, who did not testify, tended to disclose 
the following. Rennie Wilson testified that prior to 1934 he 
had been employed by the Peoples Life Insurance Company 
in the District of Columbia. Nelson and Nowland, both 
employed by that concern, had discussed with Wilson 
the fact that Nelson was starting a numbers game. Wilson 
was asked if he could get numbers business for Nelson on 
Wilson's insurance routes. (App. 144-5, 147.) Thereafter 
Wilson picked up numbers and turned them in to Nelson 
(App. 147-S). Nelson left the insurance company about a 
year before Wilson did in March 1934. 

2 Numbers slips were kept for a period of three days so that win¬ 
ners which had been overlooked but later claimed might be paid. 
Such winners were referred to as “overlooks*’. 
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Leroy Richardson testified that about 1931 he was ap¬ 
proached by Nelson at the District line, Seat Pleasant, 
Maryland, about turning in numbers to Nelson (App. 164). 
At that time Richardson was turning in to another man but 
thereafter turned in numbers to Nelson from 1931 to 1939 
(App. 165). Richardson was picking up these numbers in 
northeast and southeast Washington and in Maryland (App. 
166). Nowland and Mrs. Nelson picked up numbers from 
him on various occasions (App. 166-7). 

Donald Post testified that he went to work for Nelson in 
the numbers business in 1937 (App. 190), remaining in it 
until March 1947 with the exception of a period of navy 
service from March 1944 until January 1946 (App. 210). 
Nelson assigned a person to show Post the various places in 
the District at which he was to pick up numbers slips and 
money and where these were to be turned in (App. 191-2). 
Post was to receive five percent of the gross proceeds of 
his route (App. 193). After several years on that route 
Post was asked, and agreed, to manage an office where work 
was processed in Maryland. For managing the office he 
was to receive twenty-five percent of the net profit on the 
work processed there. Nelson furnished him some seven or 
eight employees to do this work (App. 195-6). At that time, 
according to Post, the work was coming from the District 
and Maryland, considerably more from the District than 
Maryland (App. 197). Post’s route was identified by the 
symbol P, Blight Lee’s by BL (App. 199). 3 Mr. and Mrs. 
Nelson had access to the safe at this headquarters (App. 
200). Adding machines In need of repair were taken to 
Nelson’s house and later picked up there. When it was 
apparent that extra money would be needed to pay off on a 
‘ *bad” number. Mrs. Nelson would contact him with instruc¬ 
tions where he could obtain additional money (App. 201-2). 
Post identified Government Exhibits 1 and 2 as being identi¬ 
cal with pads of paper used in the Nelson-Nowland oper- 


3 Post testified that Lee was a pick-up man in Washington, and 
that he had seen him turn in numbers on the streets of the District 
(App. 19S). 
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ation during the period be was with it 4 (App. 204, 206, 211). 
In bis “best” year with Nelson, Post received thirty-one 
thousand dollars (App. 212). 

The Government also called as witnesses Dorothy Ridgely, 
a headquarters worker for Nelson from 1941 until 1950, 
Helen Brown, a headquarters worker from 1944 until 1951, 
Mary Creef, a worker, with the exception of 1940, from 
1937 until March 1951, and Elsie Sollers, a worker in head¬ 
quarters from 1943 until 1951. These headquarters workers 
described the various premises used for headquarters, the 
manner of operation at headquarters, and their fellow 
workers. According to them, in 1943 various branch offices 
were consolidated into one headquarters at the Nelson farm 
in Ritchie, Maryland because Nelson “had to put all the 
offices together because there was something crooked going 
on in the others, and he wanted them all together so that his 
wife could run them.” (App. 227.) Headquarters remained 
at the Nelson farm until October 1944. Mrs. Nelson, Nelson, 
Blight Lee, and the Nowlands supervised the operation at 
the farm. Mrs. Nelson and Mr. Nowland had charge of the 
money (App. 229). BL and X work was among that proc¬ 
essed at this headquarters (App. 351). The appellant 
Effie Lou Trent was a worker at this (App. 272, 349), and 
the rest of the headquarters locations described by the 
Government’s witnesses. Further reference to her is 
omitted in this counterstatement of the case, but the record 
references to her association with the Nelson-Nowland 
operation are collected under our answer to the argument 
that the trial court should have granted a motion for judg¬ 
ment of acquittal as to her. 

Headquarters. November 1944 
to September. 1947 

From November 1944, until September 1947, headquarters 
was in the basement of the Richardson's home in Seat Pleas- 


* Witnesses Ridgely (App. 231 >. Brown (App. 2SSL Kendall (App. 
556). Marlowe (App. 580 (. Wilson (App. 586). Shields (App. 602'. 
also made this same identification relative to their association with 
Nelson-Nowland. 
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ant, Maryland (App. 273-4, 353). During that period of 
time, Mr. and Mrs. Xowland were in charge, giving the 
orders, supervising the work, and paying the workers’ 
salaries (App. 275, 276, 354).' 

September 1947 to December 194S 

In September 1947, the numbers office was moved to the 
“Arcade” at North Beach, Maryland, where it remained 
until December 1948 (App. 233, 237, 2S0, 355). Here again, 
Mr. and Mrs. Xowland were in charge (App. 234, 2S1, 356) 
and sometimes “checked for numbers” (App. 235). Lowry 
was seen at the Arcade some three or four times a week 
(App. 2S1), and brought numbers work there (App. 235, 
252, 281, 356). Kirby likewise brought work there to be 
processed (App. 235, 252, 281, 356).° Witness Sobers, who 
worked at the Arcade from “early fall” in 1947 until De¬ 
cember 1948, testified that she didn't know of defendants 
other than Lowry and Kirby who brought work there (App. 
356). Witness Brown recalled that among the symbols on 
numbers slips arriving at the Arcade were P, X, BL and 
B (App. 281). 

Source of the Numbers Being Processed 
at the Various Headquarters 

At this point, we outline some of the evidence tending to 
link those parts of the numbers operation outside the Dis¬ 
trict of Columbia with those in the District. Evidence of 
the period from February, 1948 to January 1951, is treated 
in more detail than that for prior years. 

Ed Kendall testified that he worked in the numbers busi- 

•' In 1946. during the interval described above (November 1944 to 
September 1947». Moody Wilson, whose numbers work, written in 
the District, was going to Xowland. was arrested. Xowland paid 
Wilson’s bondsman, sent Wilson to a particular lawyer, and also paid 
the lawyer (App. 589). 

c It was stipulated at trial that Lowry retired from the Metropoli¬ 
tan Police force on Oct. 1. 1947. From Now 3, 1950 until Sept. 28. 
1951 he served as a Deputy United States Marshal (App. 608). 

Kirby was a member of the police force from 1938 until the date 
the indictment was returned. At that time he was a Detective Ser¬ 
geant on the Homicide Squad (App. 60S*. 
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ness as a route man for Nowland in Northeast and South¬ 
east 'Washington from February 1948 until January 6, 1951. 
(App. 553.) That period of time commences about midway 
in the interval when headquarters was at the Arcade (p. 
6, ante) and extends until after it had been moved to 
the Ranchhouse in the fall of 1950 (p. 11, post). Nowland, 
who informed Kendall that he (Nowland) and Nelson were 
partners, gave Kendall his route in February 1948 and in¬ 
formed him that he was to receive five percent (App. 554). 
Kendall met the numbers writers, picked up their work 
and money, and turned these over to Nowland or to someone 
in Nowland’s place when Nowland did not appear. Now¬ 
land, who brought the numbers “bags” to Kendall, was 
at Kendall's home practically every evening during the 
time he described (App. 554). “Bags” for Shields, symbol 
N, Blight Lee, BL, and Moody Wilson, were also brought 
to Kendall’s home in the District of Columbia (App. 556). 
As will be noted, numbers slips bearing BL and N symbols 
were processed at most of the various Nelson-Nowland 
headquarters described by the witnesses who worked there. 

Kendall also testified that Lowry, who delivered work 
to the various headquarters, had picked up and delivered 
work in the District of Columbia some three or four times 
(App. 563-4). Lowry, according to Kendall, had been with 
Nowland some fifty or sixty times during this period (App. 
557-S). Kendall’s wife testified that she had seen Lowry 
talking to people she thought were Wilson and Shields in 
front of the Kendall home, and had also seen him giving 
various people “bags.” (App. 568, 573) 

Evelyn Marlow testified that she wrote numbers in the 
southeast section of the District of Columbia from 1946 
until 1950 (App. 578). After 194S, she was turning in her 
work to Kendall, described above as working for Nelson- 
No wland. Prior to 1948, she had turned her work in to 
Moody Wilson (App. 579). Wilson, in turn, testified that 
from 1942 until January 1951, she wrote numbers in South¬ 
east Washington (App. 585). She testified that her work 
was going to Nowland (App. 585), but admitted that in 
1949 and 1950 she was actually turning her work over to 
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persons whom she could not name (App. 593). She had 
picked up her “AY bag" at the Kendall home in the District 
some five or six times and had seen the Xowlands at 
Kendall’s on some of those occasions (App. 5S7). Xowland 
had also returned her bag to her some six or seven times 
on 19th Street, S. E. (App. 5SS). In 1946, when the witness 
had been arrested, she was furnished a lawyer’s services 
after being sent to him by Xowland. Xowland told her that 
he had paid the lawyer (App. 5S9). On cross-examination, 
in response to a question by Mr. O'Connell, Nelson’s coun¬ 
sel. the witness testified that everyone who hit on the num¬ 
bers was paid in full to the penny, “every penny; they got 
their money.” (R. 1226.) 

Roy Shields testified that he was in the numbers business 
in the District from 1948 until 1950, picking up numbers 
around 15th and D Streets. X. E., and turning them into 
Xowland in that same area. (App. 599-600). Sometimes 
Lowrv would bring the work back in the evening, on some 
occasions by himself, on others, with Xowland. Shields 
had taken over his route from his brother. Xorman, and 
used the symbol X in his work (App. 598). This symbol 
had been previously used by Xorman Shields from 1945 
until 1947, when he was picking up numbers from Xowland 
in the District (App. 594). Xorman testified that he had 
been approached by Xowland about going back to work in 
the numbers business sometime in 194S or 1949. (App. 597). 
This route's symbol, X, like BL, was seen in the work 
processed at various Xelson-Xowland headquarters by the 
headquarters employees. 

AYaldo Roberts testified that he had known appellant 
Bliirht Lee since 1944. Several vears after their first 

v • 

meeting. Lee had told him he was a pick-up man in the 
numbers business (App. 625). Lee and Roberts had dis¬ 
cussed at various times the possibility of Roberts working 
in that business (App. 625). In December, 1949, Roberts 
accompanied Lee, whose symbol was BL, on a trip around 
Lee's route in the District of Columbia. Lee told Roberts 
that he was working for Charles Xelson (App. 626-8). 
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Lee’s symbol BL, as heretofore noted, was seen at most of 
the headquarters operated by Xelson-Xowland. 

December 1948-Jutie 1950 

From the Arcade at Xorth Beach, Maryland, headquar¬ 
ters was moved in December 1948 back to the Richardson 
home in Seat Pleasant, Maryland, where, with the excep¬ 
tion of short periods in the spring and summer of 1949, 7 8 it 
remained until June 1950.* The Xowlands continued to 
supervise the work at headquarters (App. 237, 311, 356, 
358, 318). During part of this time, from December 1948 
until the spring of 1949 Lowry was on the premises almost 
every day (App. 239). On those occasions when Lowry 
was not there, Kirby would be present (App. 23S-40). The 
headquarters employees who testified for the Government 
stated that the work was brought to Richardson’s by Lowrv 
(App. 237, 239, 311, 283, 358, 284, 318, 296, 363, 322-3) and 
Kirby (App. 312, 359, 319). Lowry was seen bringing num¬ 
bers to Richardson’s as late as June 1950 (App. 296). 
When each day’s numbers had been processed Xowland 
would carry the “work” from the house (App. 313, 320) 
and leave in his car, Lowry following in his automobile 
(App. 240-1, 314, 320). The work processed at Richard- 

7 For short periods headquarters was at the Xowland home in 
Alexandria. Virginia (App. 252, 315, 360, 283), and the home of 
Mary Hutchinson at Seat Pleasant, Maryland (App. 255, 316. 3611. 
The Xowlands gave the orders at both these places (App. 253. 315, 
255). The witness Sobers testified that she saw Lowry bringing 
numbers to the Xowland home practically every* day (App. 361). 
Other witnesses verified the fact that he was bringing numbers 
there ( App. 283, 290. 315). and checking for the winning number 
(App. 253). The witness Brown recalled that on a particular occa¬ 
sion in September 1949, the second day after she bought a new car 
(App. 284), Lowry had brought numbers (App. 289-290). 

8 In December 1948 Mr. and Mrs. Xowland, Lowry, Kirby, Trent, 
and others, attended a Christmas party for the headquarters’ workers 
(App. 242-3). Photographs taken by appellant Trent on this occa¬ 
sion were admitted as Government Exhibit 9 (shows witness 
Ridgelv, Xowland and others), 10 (Mr. Xowland, Ridgelv and oth¬ 
ers), 12 (Mrs. Xowland, Xowland, Lowry, Ridgelv), and 18 (Kirby 
and Ridgely) (App. 251). 
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son’s included BL, M, P and X slips (App. 312-13, 318). 
In March 1950, during the period described above, Kendall, 
a numbers writer for Xowland in the District of Columbia, 
and Kendall's wife were arrested on a numbers charge. A 
bondsman and a lawyer represented them, although they did 
not pay either (App. 559, 569-70). This followed Xowland's 
previous instructions to Kendall that in the event of an 
arrest he should call Jimmy Conroy, the bondsman (App. 
559). 

Xelson Farm , June-July 1950 

From Richardson's the headquarters’ next move was to 
the Xelson farm in Ritchie, Maryland. This occurred in 
June-July 1950 (App. 284, 323, 362). Mrs. Xelson took 
over supervision of the office (App. 285, 323, 364), although 
Xowland continued on as a worker, and carried the num¬ 
bers work away (App. 324). Lowry was seen on the prem¬ 
ises when the day's work there was finished (App. 364). 
The stay at the farm was of about one month’s duration 
(App. 284, 285, 323). 

MacWilliams Home , August 1950 

The next stop on the headquarters’ travels was at the 
home of the appellants Bertha and Billy MacWilliams, 
where business was conducted for about one week in August 
1950 (App. 286, 324, 325). Mrs. Xelson continued the role 
of supervisor she had taken over from the Xowlands, paid 
the workers’ wages (App. 2S6), and carried the work away 
(App. 325). Billy MacWilliams brought work to the head¬ 
quarters (App. 325, 365), and ran one of the adding ma¬ 
chines used there (App. 286). Witness Sollers testified that 
Mrs. Brady was on the premises when the women reported 
for work, usually leaving when Mrs. Xelson, the supervisor 
here, arrived (App. 365). 

The Guesthouse, Septemher-November 1950 

From the MacWilliams home headquarters next moved 
to the Guesthouse, a summer tourist home at Xorth Beach, 
Maryland. The Guesthouse was used from around the first 
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of September until November of 1950 (App. 286, 325). Here 
again Mrs. Nelson supervised the work (App. 286, 325), 
paid the salaries (App. 286), and carried the numbers work 
away (App. 325). Mrs. Brady and the Nowlands worked 
there (App. 366). 9 Bertha MacWilliams, Nelson’s daugh¬ 
ter, ran one of the adding machines (App. 286, 367), tabu¬ 
lated slips (App. 342), and helped look for winning slips 
(App. 367). Her husband, Billy MacWilliams, brought the 
numbers slips to this headquarters (App. 287, 326, 341-2, 
367), and ran an adding machine (App. 2S, 367, 342). The 
work at this time included P, BL, and N (App. 287, 326). 
In October 1950, during this interval, Moody Wilson who 
had been hired by Nowland and was writing numbers in 
Southeast Washington, received in her “bag” a note re¬ 
questing her to go to Nelson's farm. She went there and 
was told by Nelson that if she “continued to come short” 
she would have to give up her “book.” Nelson said he’d 
heard Nowland speak of her; that she was a nice person: 
to be careful of the police; and that if she needed him to 
call him at a telephone number he gave her (App. 590-1). 

The Ranch-house, November 1950-March 1951 

From the Guesthouse, the headquarters moved to the 
Ranch-house, also a summer tourist home, where it remained 
until March 3, 1951 (App. 287-8, 326, 367). Mrs. Nelson 

9 See also the exchange between witness Crcef and defense counsel 
at App. 335-6: 

Q. Did I understand you to say that for one week at North 
Beach Mrs. Brady supervised the business? A. That’s right at 
the ranch house. 

Q. And what week was that? A. I don’t remember. 

Q. Can you give us the month? A. No. I can’t. 

Q. What year? A. I think it was the latter part of 1950 and 
the first part of 1951. 

Q. That is the closest you can fix it? A. That’s right. 

Q. Now was that one week the only time you ever saw Mrs. 
Brady have anything to do with supervising that work? A. No, 
she was at the guest house. 

Q. And how long was that? A. Oh, about, say about two 
months. 

Q. Two months continuously? A. Or more; she was there 
every day before the work came in. 
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supervised the operation here (App. 2S9, 326-7, 369), paid 
the salaries (App. 2S9), and told the witness Creef how to 
keep the books (App. 328). For about one week late in 
1950 or early in 1951 (App. 300), apparently while Mrs. 
Xelson was on a trip to Kentucky (App. 372), the appel¬ 
lant Brady acted as supervisor (App. 289, 298, 300, 327, 
335-6, 369, 372), and, among other things, took the money 
out of the safe for paying off hits (App. 289, 298), and 
handed out the pay envelopes. Bertha MacWilliams was 
there “running the work” (App. 341-2, 327). Her hus¬ 
band, Billy MacWilliams, brought the slips (App. 327, 289, 
369), and ran an adding machine (App. 341). In Decem¬ 
ber 1950, during this period, the Kendalls (Xowland’s 
writer in Southeast Washington) were again arrested in 
connection with the numbers business (App. 560, 570). 
Xowland was arrested at the same time (App. 570). The 
charge was changed to disorderlv conduct. The Kendalls 
didn’t post collateral, but Kendall testified Xowland was 
at the desk when the money was paid (App. 561). Xow¬ 
land took the Kendalls back to their home around six 
o'clock and was there later that same night bringing the 
“bags” for that day’s work (App. 561, 571-2). 

In addition to the foregoing testimony by the persons 
who had worked at Xelson-Xowland headquarters, and the 
writers for that enterprise, the Government also introduced 
papers and records which Xelson had turned over to a con¬ 
gressional committee. 10 These indicated that the Xelsons 
and Xowlands were in business together, and that that 
business was a numbers operation. Also found in these 
papers were entries which corroborated the testimony given 
by the former numbers employees. The Government also 
called two Internal Revenue Agents who testified as to ad¬ 
missions made to them by Nelson and Mrs. Xowland about 
the nature of their business and its owners. Certified copies 
of income tax returns for Blight Lee (showing employment 
by Xowland Associates), a joint return of the Xelsons 

10 The circumstances surrounding this transfer give rise to the 
principal arguments on appeal. The pertinent facts are set out under 
the argument, post. 
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(showing: income from Xowland Associates), and a return 
of Robert Xowland Associates (showing: the partners) 
were also admitted in evidence. Xone of the defendants 
took the stand to deny any of the evidence against them, 
nor did they call any witnesses or introduce any evidence 
for that purpose. 

APPLICABLE STATUTES AND RULES INVOLVED 

D. C. Code (1951) § 22-1501: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy lot¬ 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon convic¬ 
tion of each said offense not more than $1,000 or be 
imprisoned not more than three years, or both. The 
possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima-facie evi¬ 
dence that the possessor of such copy or record did, at 
the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lot¬ 
tery. policy shop, or lottery. (Mar. 3, 1901, 31 Stat. 
1330. ch. 854, $863: June 30. 1902, 32 Stat. 535, eh. 
1329: Apr. 5, 1938, 52 Stat. 198, ch. 72. $ 1.) 

18 U. S. C. 371: 

If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man- 
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ner or for any purpose, and one or more of such per¬ 
sons do any act to effect the object of the conspiracy, 
each shall be fined not more than $10,000 or impris¬ 
oned not more than five years, or both. 

18 U. S. C. 2: 

(a) Whoever commits an offense against the United 
States, or aids, abets, counsels, commands, induces, 
or procures its commission, is a principal. 

(b) Whoever causes an act to be done, which if 
directly performed by him would be an offense against 
the United States, is also a principal and punishable 
as such. 

D. C. Code § 22-103: 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid¬ 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punish¬ 
ment mav he. (Mar. 1. 1901, .11 Stat. 1117, oh. 834. 
§ 908.) 

18 U. S. C. 3237: 

Except as otherwise expressly provided by enact¬ 
ment of Congress, any offense against the United 
States begun in one district and completed in another, 
or committed in more than one district, may be in¬ 
quired of and prosecuted in any district in which such 
offense was begun, continued, or completed. 

Any offense involving the use of the mails, or trans¬ 
portation in interstate or foreign commerce, is a con¬ 
tinuing offense and, except as otherwise expressly 
provided by enactment of Congress, may be inquired 
of and prosecuted in any district from, through, or 
into which such commerce or mail matter moves. 

Constitution of the United States, Fifth Amendment: 

Xo person shall * * * be compelled in any crim¬ 
inal case to be a witness against himself * * *. 

2 U. S. C. 192: 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
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give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com¬ 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of 
not more than $1,000 nor less than $100 and imprison¬ 
ment in a common jail for not less than one month nor 
more than twelve months. As amended June 22,1938, c. 
594, 52 Stat. 942. 

2 U. S. C. 193: 

No witness is privileged to refuse to testify to any 
fact, or to produce any paper, respecting which he 
shall be examined by either House of Congress, or by 
any joint committee established by a joint or concur¬ 
rent resolution of the two Houses of Congress, or by 
any committee of either House, upon the ground that 
his testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render 
him infamous. As amended June 22, 193S, c. 594, 52 
Stat. 942. 

IS U. S. C. 34S6: 

Xo testimony given by a witness before either House, 
or before anv committee of either House, or before anv 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be 
used as evidence in any criminal proceeding against 
him in any court, except in a prosecution for perjury 
committed" in giving such testimony. But an official 
paper or record produced by him is not within the 
said privilege. 

D. C. Code (1951) §14-306: 

In both civil and criminal proceedings, husband and 
wife shall be competent but not compellable to testify 
for or against each other. (Mar. 3, 1901, 31 Stat. 1358, 
ch. 854, § 1068.) 

18 U. S. C. 3481: 

In trial of all persons charged with the commission 
of offenses against the United States and in all pro- 
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ceedings in courts martial and courts of inquiry in any 
State, District, Possession or Territory, the person 
charged shall, at his own request, be a competent wit¬ 
ness. His failure to make such request shall not create 
any presumption against him. 

26 U. S. C. 55: 

(a) Public record and inspection 

(1) Returns made under this chapter upon which the 
tax has been determined by the Commissioner shall 
constitute public records; but, except as hereinafter 
provided in this section, they shall be open to inspection 
only upon order of the President and under rules and 
regulations prescribed by the Secretary and approved 
by the President. 

(2) And all returns made under this chapter, sub¬ 
chapters A, B, D, and E of chapter 2, subchapter B of 
chapter 3, chapters 4, 7, 12, and 21, subchapter A of 
chapter 29, and chapter 30, shall constitute public 
records and shall be open to public examination and 
inspection to such extent as shall be authorized in rules 
and regulations promulgated by the President. 

(3) Whenever a return is open to the inspection of 
any person a certified copy thereof shall, upon request, 
be furnished to such person under rules and regulations 
prescribed by the Commissioner with the approval of 
the Secretary. The Commissioner may prescribe a rea¬ 
sonable fee for furnishing such copy. 


(f) Penalties for disclosing information 
(1) Federal employees and other persons. It shall 
be unlawful for any collector, deputy collector, agent, 
clerk or other officer or employee of the United States 
to divulge or to make known in any manner whatever 
not provided by law to any person the amount or source 
of income, profits, losses, expenditures, or any particu¬ 
lar thereof, set forth or disclosed in any income return, 
or to permit any income return or copy thereof or any 
book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided 
by law; and it shall be unlawful for any person to print 
or publish in any manner whatever not provided by law 
any income return, or any part thereof, or source of 
income, profits, losses, or expenditures appearing in 
any income return: and any offense against the fore¬ 
going provision shall be a misdemeanor and be punished 
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by a fine net exceeding $1,000 or by imprisonment not 
exceeding one year, or both, at the discretion of the 
court; and if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. 

26 C. F. R. 458.67. Inspection by Government attor¬ 
neys. Any return shall be open to inspection by a 
United States attorney or by an attorney of the Depart¬ 
ment of Justice where necessary in the performance of 
his official duties. The request for inspection shall be 
in writing and, except as provided in § 458.70, shall be 
addressed to the Commissioner, and shall state the pur¬ 
pose for which inspection is desired. It may be signed 
by the Attorney General, the Assistant to the Attorney 
General, an Assistant Attorney General, or a United 
States attorney. 

26 C. F. R. 458.68: 

Information returns. Information returns, sched¬ 
ules, lists, and other statements designed to be supple¬ 
mental to, or to become a part of, the returns shall be 
subject to the same rules and regulations as to inspec¬ 
tion as are the returns themselves. In any case where 
inspection of the return is authorized by the regulations 
in this subpart, the Commissioner may, in his discre¬ 
tion, permit inspection of other records and reports 
which contain information included or required by 
statute to be included in the return. 

26 C. F. R. §458.204. Use of returns in litigation. The 
return of an individual, partnership, corporation, or 
fiduciary, or a copy thereof, may be furnished to a 
United States attorney for official use in proceedings 
before a United States grand jury or in litigation in 
any court, if the United States is interested in the result, 
or for use in preparation for such proceedings or liti¬ 
gation ; or to an attorney of the Department of Justice, 
for like use, upon written request of the Attorney Gen¬ 
eral, the Assistant to the Attorney General, or an 
Assistant Attorney General. If a return or copy is 
thus furnished, it shall be limited in use to the purpose 
for which it is furnished and is under no condition to be 
made public except to the extent that publicity neces¬ 
sarily results from such use. The original return will 
be furnished only in exceptional cases, and then only 
if it is made to appear that the ends of justice may 
otherwise be defeated. Neither the original nor a copy 
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of a return desired for use in litigation in court will be 
furnished if the United States Government is not inter¬ 
ested in the result, but this provision is not a limitation 
on the use of copies of returns by the persons entitled 
thereto. 

26 C. F. R. 458.207: 

Penalties for disclosure of returns. Section 55 (f) 
(1) of the Internal Revenue Code makes it a misde¬ 
meanor punishable by a fine not exceeding $1,000 or by 
imprisonment not exceeding 1 year, or both, at the dis¬ 
cretion of the court, for any person to print or publish 
in any manner whatever not provided by law informa¬ 
tion contained in any income return, and further pro¬ 
vides that if the offender be an officer or employee of 
the United States he shall be dismissed from office or 
discharged from employment. The penalties provided 
in section 55 (f) (1) of the Internal Revenue Code are 
applicable also to disclosure of information contained 
in excess-profits, unjust enrichment and capital stock 
tax returns, and returns made under sub-chapter C of 
chapter 9 of the Internal Revenue Code. 

SUMMARY OF ARGUMENT 

The trial court correctly denied Nelson’s motion, based on 
an alleged violation of his Fourth and Fifth Amendment 
rights, for the return of books and papers given by him to a 
congressional committee, and later turned over by the com¬ 
mittee to the United States Attorney. The affidavit of 
Thomas Smith, the committee aide who received the mate¬ 
rial from Nelson, is uncontroverted and establishes that 
Nelson’s relinquishment of possession to the committee was 
voluntarv. Nor were anv Fourth or Fifth Amendment 
rights of Nelson’s infringed by the committee’s transfer to 
the United States Attorney. The claim that these books and 
papers were inadmissible against Nelson by reason of IS 
U. S. C. 3486 was likewise properly overruled. The purpose 
of that statute, limitation on the use of testimony before 
congressional committees, was to compel the production of 
evidence which otherwise “could not be got.” Nelson’s 
transfer of 1940-1950 records to the committee aide sent 
out to pick up a 1951 book earned him no “gratuity to 
crimo." Moreover. Nelson made no claim that this wn< ovi- 
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deuce that otherwise “could not be got”, but released it 
without a claim of privilege of any kind. 

As to the sufficiency of the evidence to sustain these con¬ 
victions, we point out that all of these appellants worked to 
further a lottery which processed in Maryland numbers 
slips from the District of Columbia; accordingly, they were 
all properly tried and convicted in the District of Columbia 
for a violation of the District lottery statute. The head¬ 
quarters workers in Maryland, no less than the rest of their 
associates, were principals and not simply common-law ac¬ 
cessories before the fact. D. C. Code 22-105; 18 U. S. C. 2. 
The common-law rule in felony cases based on a distinction 
between principals and accessories is not applicable. More¬ 
over, Congress has expressly provided that any offense 
against the United States may be prosecuted where it is 
begun, continued, or completed. 18 U. S. C. 3237. 

Government counsel’s comment on the manner of the de¬ 
fendants’ cross-examination, recognized as such by the trial 
judge, was not a comment on the defendants’ failure to 
testify. Moreover, the trial judge at the request of counsel 
expressly instructed the jury that no unfavorable inference 
was to be drawn because of the defendants’ choice not to 
testify in their own behalf. The other argument complained 
of was stopped immediately bv the trial judge on objection 
from counsel and was followed with an instruction to disre¬ 
gard it. No other action was requested on the part of the 
trial judge and the defendants may not now complain that 
he did nothing further. 

The testimony of agents Kent and Ford as to admissions 
made to them by Nelson and Mrs. Nowland did not violate 
the statute which prohibits disclosure of information ap¬ 
pearing in income tax returns. As to the admission of cer¬ 
tain returns, appellants’ present claim that there was no 
showing of a release of them for the purposes of this case 
was not made below. Such returns may be released by the 
Commissioner for use in the manner of this case. Appel¬ 
lants may not take advantage of their failure to make in the 
trial, court the objection they now make. In any event in 
view of the government’s other uncontradicted evidence to 
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the same effect, admission of these returns does not require 
reversal. 

With respect to the indictment, we submit that appellants 
made no showing’ which would have warranted an intrusion 
“into the indispensable secrecy of the grand jury’s proceed¬ 
ings." United States v. Johnson, 319 U. S. 503, and that 
those who raise the additional point were adequately ap¬ 
prised of the nature of the accusations against them by the 
indictment and the bills of particulars which the govern¬ 
ment furnished. 

Finally, as to the convictions of certain of these appel¬ 
lants on a charge of conspiracy, we submit (1) that the trial 
judge correctly instructed that they might be found guilty if 
an overt act in pursuance of the conspiracy were committed 
in the District even though the agreement had been formed 
in Maryland, and that the agreement itself might be proved 
by circumstantial evidence; (2) that it was proper to admit 
evidence of acts beyond the period of the statute of limita¬ 
tions in order to prove the existence and nature of this 
conspiracy; (3) that the Nelsons and the Nowlands were 
properly convicted despite the fact they were married cou¬ 
ples; and (4) that for conduct thereafter, imposition of the 
increased penalty for conspiracy effective September 1, 
194S, did not violate the ex post facto provision of the Con¬ 
stitution. 

ARGUMENT 

The Trial Court Correctly Refused to Order the Return and 
Suppression of the Records Which Nelson Voluntarily 
Turned Over to th-e Senate Subcommittee’s Aide. Those 
Records Later Being Obtained From the Committee on a 
Grand Jury Subpoena. 

Nelson contends that the trial court erred in denying a 
motion made by him for the return of certain property and 
its suppression as evidence (App. 9-12). The property in¬ 
volved came into the hands of the “Kefauver” committee 
on the same day that Nelson appeared as a witness before 
that body. We submit that the trial court correctly con¬ 
cluded that “the property was voluntarily turned over by 
Charles E. Nelson to the Senate Committee to Investigate 
Organized Crime in Interstate Commerce, and that it [was] 
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in the lawful possession of the United States Attorney and 
* * ' available to the Grand Jury as evidence.” (App. 39.) 

The facts on which that order was based are found in the 
affidavits 11 of Xelson, Thomas Smith, and George Morris 
Fay (App. 10-17), and the transcript of Nelson's appearance 
before the Committee. The Committee questioned Xelson 
about Robert Xowland and Associates and his alleged in¬ 
come of $180,000 in four vears from that organization. 
Xelson stated that he put up money for the organization to 
operate. At first Xelson contended that he didn’t know 
what the Xowland business was, but then admitted that he 
"‘thought” it was gambling, specifically “the numbers." 
In the course of the questioning the following passages, 
important to the problem here, occurred: 12 

[2148] How much money have you received in 1951 
from the numbers business? 

Mr. Xelson: How much money have I received in 
1951 from the numbers business? 

Mr. Rice: Yes. 

Mr. Xelson: I do not know if any. 

Mr. Rice: How close can you come? You received 
money because you said up to three months ago you 
were in business. How much have you made this year? 
How much has Xolan given you this year? 

[2149] Mr. Xelson: I do not have any idea right now. 

Mr. Rice: What is the closest vou can come? Is it 
$5,000? 

Mr. Xelson: Possibly. 

11 The motion in advance of trial was decided on the affidavits in¬ 
dicated. Xelson s brief correctly states that there was no testimony 
taken. The brief is incorrect in its statement that the ruling was 
made “without hearing any evidence, which was requested.” Xel¬ 
son brief, p. 63. Present counsel was not counsel at the time Xelson’s 
affidavit was filed and the motion heard. Xelson then being repre¬ 
sented by Leo Rover. Mr. Rover commenced the proceedings on 
the motion by presenting a signed waiver of Xelson’s right to be 
present. The court indicated that he was unwilling to proceed in 
that manner. Mr. Rover indicated that Nelson’s waiver was volun¬ 
tary and made after being advised of his rights. Furthermore. Mr. 
Rover observed that “This is not a case where there is any necessity 
of taking evidence.” Only then did the court agree to proceed on 
the affidavits (App. 1S>. 

12 This testimony appears in a transcript identified as Govern¬ 
ment Exhibit 21 and forwarded from District Court. Page refer¬ 
ences are to that volume. 
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Mr. Rice: Possibly $10,000? 

Mr. Nelson: It could have been. 

Mr. Rice: How much was it? 

Mr. Nelson: I have to go back to whatever records 
we keep. 

Mr. Rice: You keep records? 

Mr. Nelson: I keep incoming and outgoing money. 

Mr. Rice: You keep your ins and outs? Is that what 
you call it? 

Mr. Nelson: I <ruess so. You can call it that, if vou 
like. 

Mr. Rice: Where do you keep those ins and outs? 

Mr. Nelson: I generally keep them at home. 

Mr. Rice: Where do you keep them? 

Mr. Nelson: At home. 

Mr. Rice: Is it home now? 

Mr. Nelson: Are they at home now? 

Mr. Rice: Yes. your records. 

Mr. Nelson: Possibly so. 

Mr. Rice: Let's get definite about it. Where are 
the records of how much you have taken in this gear? 
[21.”)0] Mr. Nelson: I have them at home, whatever 
records I have. 

Mr. Rice: What sort of a book do you have them in? 

Mr. Nelson: They are in a little red booh. 

Mr. Rice: And if we were to suggest that a staff 
member might like to accompany you out to the little 
red book, can he see that? 

Mr. Nelson : It would be all right with me. 

Mr. Rice: We may make those arrangements. 

Mr. Neslon: All right. 


[2196] Senator Hunt: Mr. Nelson, we will have a 
staff member accompany you out to your home and if 
you will turn over to him your account book, the little 
red book you spoke of, he will see that you get a receipt 
for it and the committee will return it to you at the very 
earliest date, so as not to inconvenience you any. 

You are excused, Mr. Nelson. 

Mr. Nelson: I am afraid I do not understand what it 
is vou want me to do. 

Senator Hunt: Well, we will have a member of the 
staff—vou tell me if vou are not hearing— 2:0 with vou 


23 


out to vour home and vou turn over to him a statement 
• % 

of vour net worth together with vour little account book 
that you spoke of as the little red book, where you keep 
your “ins” and “outs”, as you said. In addition to 
that, the subpoena that you are now testifying under 
will hold until such time as the committee releases the 
subpoena. 

Now, is there anything vou do not understand? 

Mr. Xelson: You expect me to send a statement of 
the net worth back tonight? 

Senator Hunt: Not necessarily, but we would like it 
just as soon as you can have it prepared. We do want, 
however, the little red book you spoke of, your “ins” 
and “outs”. 

[2197] That is all, Mr. Nelson. (Emphasis added.) 

• • • • i 

To get the 1951 book of “in” and “outs”, the incoming 
and outgoing monev for that vear, the committee sent 
Thomas Smith, a Maryland policeman then on assignment 
to the committee. In his affidavit (App. 12-15) Smith stated 
that he was instructed by a committee member to accompany 
Xelson to Xelson’s home and obtain for the committee the 
“little red book” referred to in the testimony. Smith and 
Xelson went in Nelson’s automobile to the Xelson farm in 
Maryland. On arrival Xelson removed a paper from a desk 
and put it in his pocket. Smith asked Xelson about the 1951 
book, the object of his mission. Nelson replied that it was 
not compiled as yet, but that he did have something in the 
office which might serve as an indication of what his business 
was. Xelson went to a file cabinet and pulled out the bottom 
drawer, containing some ten large envelopes and two or 
three small bound books. He picked up one of these books 
and showed it to Smith, who saw that it was a 1942 ledger 
concerning lottery and numbers operations in which Xelson 
was involved. Xelson told Smith that he could look in the 
drawer, take what he wished, and if he desired take the 
records with him. Smith asked Xelson if the committee 
might have the whole file. Xelson replied that he could have 
anvthing he wanted. Smith noticed, and Xelson confirmed, 
that there were no 1951 records among those papers, that 
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the latest data was for 1950, the earliest 1940. 13 Nelson 
helped Smith tie the material together and put it in the 
Nelson car, then drove Smith and the records back to Wash¬ 
ington. Smith gave Nelson a receipt for the material re¬ 
ceived from him and later turned the material over to the 
committee. About a week later the records turned over by 
Nelson and the transcripts of other testimony before the 
committee were turned over to the United States Attorney 
for “perjury” and “for such other action as may be re¬ 
quired.” (App. 12-15). Shortly thereafter a grand jury 
subpoena was served on the chairman of the committee and 
the records were retained thereunder. 

Nelson's affidavit, as here pertinent, was as follows: 

On August 9,1951, respondent turned over to a Com¬ 
mittee of the United States Senate known as “Senate 
Committee to Investigate Organized Crime in Inter¬ 
state Commerce,” certain of his personal books of ac¬ 
count and supporting data, for the exclusive use of said 
Committee, upon the definite assurance of said Com¬ 
mittee that said property would be returned to him by 
said Committee “at the very earliest date,” as more 
fully appears from the record of proceedings before 
said Committee on August 9, 1951, and no permission 
was ever given by him to said Committee to permit any 
other persons, groups or tribunals to examine the same 
or to permit said property to leave the possession of 
said Committee. App. 11. 

As previously indicated, the motion was determined on 
those affidavits after argument bv Mr. Rover for Nelson and 
Mr. Fihelly for the Government. 

The Court took the matter under advisement and there¬ 
after entered the following order: 

This case having come on to be heard on the motion of 
Charles E. Nelson for the return of property and the 
suppression of evidence, and the Government’s affi¬ 
davits in opposition thereto, oral argument having been 

13 The fact that Nelson was asked by the committee for a 1951 
book, which he did not turn over, and that he did yield records for 
1940 to 1950. for which the committee had not asked, becomes im¬ 
portant and we call the court s attention to it. 








beard and points and authorities having been con¬ 
sidered, the Court finds that the property sought to be 
returned was voluntarily turned over by Charles E. 
Nelson to the Senate Committee to Investigate Organ¬ 
ized Crime in Interstate Commerce, and that it is now 
in the lawful possession of the United States Attorney 
for the District of Columbia and is available to the 
Grand Jury as evidence. 

It is accordingly- ordered and decreed, this 15th dav 
of October, 1951, that the motion for the return of 
property and suppression of evidence be, and the same 
hereby is denied. 

(S.) F. Dickinson Letts, Judge. (App. 39.) 

We submit that that order was correct. Smith’s affidavit 
was never contradicted bv Nelson in anv wav. In this case’s 
voluminous record there is not an indication by Nelson that 
Smith’s affidavit was not a true picture of what occurred at 
the farm. Nelson does not contend that he or Smith did or 
said anything other than what is contained in Smith’s affi¬ 
davit. Nelson’s adffidavit stated simply that he had 

turned over * * • certain of his personal books 

of account and supporting data, for the exclusive use 
of said Committee, upon the definite assurance of said 
Committee that said property would be returned to him 
bv said Committee “at the verv earliest date,” as more 
fully appears from the record of proceedings before 
said Committee on August 9, 1951, and no permission 
was ever given by him to said Committee to permit any 
other persons, groups or tribunals to examine the same 
or to permit said property to leave the possession of 
said Committee. App. 11. 

That affidavit contains no denial of Smith’s version of what 
occurred, nor does it claim that Nelson acted because of any 
duress or compulsion. 14 Moreover it implies that the records 

14 Contrary- to the impression his brief attempts to convey, Nel¬ 
son was not an indigent, unintelligent, person bewildered at a 
rare meeting with public officials. The record discloses an ac¬ 
quaintance with law enforcement officials dating back to April 27, 
1923 when he was convicted of transporting liquor. On June 17. 
1924. he was again cony-icted of transporting liquor and found 
guilty of illegal possession of liquor. Later, on December 6, 1930, 
he was convicted of violating the prohibition laws and placed on 
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were not taken because of any duress since it states that 
Nelson turned them over for the exclusive use of the Com¬ 
mittee on an assurance that they would be returned at an 
early date. 15 The statement that he gave the Committee no 
permission to permit any other persons to examine the 
records, we submit, is an admission that the Committee 
itself did have permission for such an examination, and is 
contrary to the present claim that the records were forcibly 
pried from his possession. 

We submit that the situation here. Nelson’s records being 
subpoenaed from the Committee after he had voluntarily 
turned them over to that group, is controlled by Perlman v. 
United States , 247 U. S. 7; Ex Parte Fuller . 262 U. S. 
91; Johtison v. United States, 22S U. S. 457; Stroud v. United 
States. 251 C. S. 15. See also Schau-ble v. United States , 
40 F. 2d 363: Davis v. United States. 13S F. 2d 406, cert, 
denied, 321 U. S. 775, and Fuller v. United States. 31 
F. 2d. 747, cert, den., 2S0 U. S. 556. 

In the Perlman case, Perlman had offered certain exhibits 
in a patent infringement suit. Those exhibits were kept in 
the custody of the clerk of the court. Thereafter the United 
States Attorney, investigating alleged perjuries by Perl¬ 
man, obtained an order directing the clerk to produce the 
exhibits before the grand jury. Perlman, like Nelson, in¬ 


probation after receiving a one year suspended sentence. R. 1S9S-9. 
As indicated by our eounterstatement of the case, it was very shortly 
after this incident that Nelson commenced to build his business 
which required an office force of as many as twenty-seven persons 
to process the daily numbers game. The evidence discloses that 
Nelson headed a business which on occasions returned him and 
Mrs. Nelson a yearly income, reported by them, in excess of one 
hundred thousand dollars, and which furnished its employees with 
lawyers and a bondsman if the employee simply notified the bonds¬ 
man. Obviously there is no comparison between the situation of 
Nelson and that in the Judd case. 89 U.S. App. D. C. 64. 190 F. 
2d 649. 

15 Since the affidavit refers to the transcript of the Committee 
proceedings. Nelson does not claim that such an assurance came 
from Smith at the farm. Nor was there such an assurance from 
the Committee about the records Nelson turned over. The Com¬ 
mittee proceedings show that the committee was then talking about 
1951 records which Nelson never did produce. 



voking the Fourth and Fifth Amendments, sought to re¬ 
strain the United States Attorney from using the exhibits. 
That relief was denied in the lower court. The Supreme 
Court said: 

On the merits the case is rather unique. Perlman 
contends that the proposed use by the United States 
before the grand jury of the exhibits as a basis for an 
indictment against him constitutes an unreasonable 
seizure and makes of him a compulsory witness against 
himself, in violation of the Fourth and Fifth Amend¬ 
ments. Ill other words, he claims the same sanctuary 
for the exhibits in the hands of the court as though 
they were in his hands and had never been published 
or delivered to the world. For this he invokes certain 
principles and cases. The principles are well estab¬ 
lished. They are paraphrases of the Constitution, giv¬ 
ing it in cases a more precise specialization. They 
preclude, of course, compulsion, either upon the in¬ 
dividual or, under some circumstances, his property; 
nor is it a condition or part of compulsion that there 
be an actual entry upon premises, an actual search 
and seizure. The principles preclude as well the ex¬ 
tortion of testimony or detrimental inferences from 
silence or refusals to testify. 

• • • • • 

• * * In Weeks v. United States, 232 U.S. 3S3, there 
was an invasion of premises without a search warrant 
and the carrying away of certain letters and envelopes. 
The latter case is especially relied on by counsel, and 
it is definite as to principles and as to seizures the 
Constitution forbids and those it permits. The dis¬ 
tinctions are made clear and the discussion leaves 
nothing to be added of either principles or their illus¬ 
tration. But it is not like the case at bar. In it there 
was an invasion of the defendant’s privacy, a taking 
from his immediate and personal possession. In the 
case at bar there was a voluntary exposition of the 
articles, for use as evidence in the District Court and 
in the Circuit Court of Appeals (231 Fed. Rep. 453 and 
734), that judicial action should be based upon them, 
action prayed for by him against another. And they 
served his purpose: they prevailed as proof and 
secured a judgment for him. 

There was again exposition of them and use as evi- 


2S 


deuce in Perlman Rim Co. v. Firestone Tire & Rubber 
Co. In that case, it is true, Perlman was not nominally 
a party, but lie was interested in the suit and its success. 
His patent depended upon it. They were part of his 
evidence, necessary supports and illustrations of it, 
as much, therefore, a part of his testimony as his 
spoken word, as much a part of the records of the court 
as the stenographer's notes. Their tangibility did not 
change their character as evidence. Indeed, it gave 
emphasis to the notes and a more pertinent strength, 
and was deemed necessary to their completeness and 
understanding. As is usual in a patent case, there 
was exposition and illustration by exhibits. And their 
production was voluntary, no form of constraint or 
compulsion or extortion was put upon him, and that 
some one of them must exist is the test of immunity. 
Holt v. United States, 218 U.S. 24.3, 232. Therefore, 
as said by counsel for the Government, “Having let go 
the exhibits, so that they have become a part of the 
judicial records, he is not now in position to suppress 
the story they tell." 

But Perlman insists that he owned the exhibits and 
appears to contend that his ownership exempted them 
from any use by the Government without his consent. 
The extent of tiie insistence is rather elusive of meas¬ 
urement. It seems to be that the owner of property 
must be considered as having a constructive possession 
of it wherever it be and in whosesoever hands it be, 
and it is always, therefore, in a kind of asylum of con¬ 
stitutional privilege. And to be of avail the conten¬ 
tion must be pushed to this extreme. It is opposed, 
however, by all the cited cases. They, as we have said, 
make the criterion of immunity not the ownership of 
property but the “physical or moral compulsion’’ 
exerted. 

As we have seen, Perlman delivered the exhibits to 
publicity, made them the means of advantage. They, 
for the purposes of justice, were taken from his pos¬ 
session and volition into the control and custody of the 
court. Upon formal motion they were released for 
the use of the Government, a use as meritorious in 
consideration as that which determined the ruling in 
Ex parte Uppercu, 239 U.S. 433. 

Order affirmed. 

In the Fuller case, 262 U. S. 91, a petition in involuntary 
bankruptcy had been filed against Fuller and another. The 






receiver demanded their books and records but was met with 
a refusal because of their incriminating nature. A stipula¬ 
tion was made “that the books and records would not be 
turned over to any district attorney or used before any 
grand or petit jury.” Subsequently Fuller sought an 
order, the effect of which would have been to prevent a 
threatened use of these records by a Xew York district 
attorney. Said the Supreme Court, affirming a denial of 
that relief: 

A man who becomes a bankrupt or who is brought 
into a bankruptcy court has no right to delay the legal 
transfer of the possession and title of any of his prop¬ 
erty to the officers appointed by law for its custody 
or for its disposition, on the ground that the transfer 
of such property will carry with it incriminating evi¬ 
dence against him. His property and its possession 
pass from him by operation and due proceedings of 
law, and when control and possession have passed 
from him, he has no constitutional right to prevent its 
use for any legitimate purpose. His privilege secured 
to him by the Fourth and Fifth Amendments to the 
Constitution is that of refusing himself to produce, 
as incriminating evidence against him, anything which 
he owns or has in his possession and control, but his 
privilege in respect to what was his and in his custody 
ceases on a transfer of the control and possession 
which takes place by legal proceedings and in pursu¬ 
ance of the rights of others, even though such transfer 
may bring the property into the ownership or control 
of one properly subject to subpoena duces tecum. 
These conclusions follow from the principles an¬ 
nounced by this Court in the Matter of Harris, 221 
U.S. 274, 279, and Johnson v. United States, 22S U.S. 
45 /. 

In the Stroud case, 251 U.S. 15, Stroud had been con¬ 
victed of first degree murder in a federal court, some of the 
evidence used against him being letters written while he 
was an inmate of a federal prison. Under prison discipline 
letters were required to go through the warden, who, in 
this case, turned them over to the prosecution for use 
against Stroud. On appeal the court affirmed, stating that 

the letters were voluntarily written, no threat or co¬ 
ercion was used to obtain them, nor were thev obtained 
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without process. They came into the possession of the 
officials of the penitentiary under established practice, 
reasonably designed to promote the discipline of the 
institution. Under such circumstances there was 
neither testimony required of the accused, nor unrea¬ 
sonable search and seizure in violation of his consti¬ 
tutional rights. 251 U.S. at 21-22. 

Under the authority of those cases, and the others cited 
by us on the proposition, 16 we submit that the District Court 
correctly refused to order that Nelson's records, turned 
over by him to Smith be returned to Nelson and suppressed 
from use as evidence. 

The Partial Immunity Statute X el son Invokes TUas Passed 
to Compel Testimony and Obtain Evidence Which Other- 
wise Could Xot be Got. Xelson's Voluntary Production 
of 1940-1950 Records—Xot the 1951 Records He Agreed 
to Turn Over—Earned Him Xo Gratuity to Crime.” 

The claim of statutory privilege raised by Nelson 17 stems 
from IS U.S.C. 34S6, which provides as follows: 

"’Johnson v. United States. 22S U.S. 457; Schauble v. United 
States. 40 F. 2d 363 (defendant had turned over records to postal 
officials and claimed that he had been assured they would be re¬ 
turned when the Post Office hearing was completed); Davis v. 
United States. 13S F. 2d 406. cert, denied 321 U.S. 775. (deed filed 
for record in state court subpoenaed for use before federal grand 
jury i : Fuller v. United States. 31 F. 2d 747. cert, denied 280 U.S. 
556 i person’s books and papers, in possession of Attorney Gen¬ 
eral of New York under state subpoena were later taken from that 
pfficial by federal government subpoena). 

17 At the outset we desire to meet the argument in each of the 
appellants’ briefs that an alleged error in admitting evidence against 
the appellant Charles E. Nelson in violation of 18 U.S.C. 3486 is 
available to the remainder of these appellants. The statute spe¬ 
cifically states that “No testimony given by a udtness # * * shall 
he used as evidence in any criminal proceeding against him." The 
statute, like the Fifth Amendment, creates a purely personal privi¬ 
lege available only to the witness. 

The case relied on in each brief. McDonald v. United States. 335 
U.S. 451 is not applicable in the situation existing here. The Mc¬ 
Donald case was one where the trial court had erroneously refused 
to return evidence to one of several co-defendants. The language 
cited by these appellants shows on its face the difference between 
that situation and the instant one. The Supreme Court said “if the 
property had been returned to McDonald it would not have been 
available for use at the trial.” The question under the immunity 
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No testimony given by a witness before • • • any 
committee of either House • • • shall be used as evi¬ 
dence in any criminal proceeding against him in any 
court, except in a prosecution for perjury committed in 
giving such testimony. But an official paper or record 
produced by him is not within the said privilege. 

The background of the statute, which had its origin in an 
act of 1857, is set out in the court’s opinion in United States 
v. Bryan , 339 U. S. 323. There it is stated that the statute’s 

function was to provide an immunity in subsequent 
criminal proceedings to witnesses before congressional 
committees, in return for which it was thought that 
witnesses could be compelled to give self-incriminating 


statute is not whether the property should have been returned to 
Nelson, rendering it completely unavailable, but whether it was 
proper to admit it against him. Accordingly, we submit that the 
question being one of admissibility against a particular witness, and 
not of a return whereby the evidence is not available at all, any 
supposed error here is allowable only to the appellant Nelson, the 
Congressional witness in question. 

Nor is Mrs. Nelson within the purview of IS U.S.C. 34S6. That 
statute grants a privilege personal to the witness before the Com¬ 
mittee. We submit that Congress never intended that a witness 
by voluntarily testifying about others or furnishing evidence against 
them should also extend his immunity to them. A person is com¬ 
petent to testify against himself and' his spouse as well, although 
he may not be compelled to do so against his will. That choice rests 
with him. Here Nelson was not compelled to be a witness against 
himself, much less against Mrs. Nelson, and we submit that Mrs. 
Nelson gains no benefit from the statute in this case. Mrs. Nelson s 
claim of violation of the “confidential communication” rule is 
likewise without merit. None of the documents used here come 
within that rule. In a similar situation this Court said: 

To come within the privilege enunciated by the statute the 
communication must have been one of a confidential nature. 
An examination of the record discloses that some of the former 
wife’s testimony concerned the defendant’s financial affairs 
before they were married, other portions of the testimony relate 
to transactions, or prospective transactions, which by their na¬ 
ture required communication to third persons. We have failed 
to find anything in the record that can be properly classified 
as a confidential communication in the sense required by a rea¬ 
sonable interpretation of the statute. Dobbins v. United States, 
81 U.S. App. D.C. 218, 221, 157 F. 2d 257, cert, denied 329 
U.S. 734. 

See also Wolfle v. United States , 291 U.S. 7, and Dickerson v. United 
States . 62 App. D.C. 191, 65, F. 2d 824. 
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testimony. That purpose was effectively nullified in 
1S92 by this Court’s decision in Counselman v. Hitch¬ 
cock, 142 U. S. 547, holding that R. S. <§S60 was not 
a sufficient substitute for the constitutional privilege 
of refusing to answer self-incriminating questions. 
Under that decision, a witness who is offered only the 
jxirtial protection of a statute such as $S59 and 860— 
that his testimony may not be used against him in sub¬ 
sequent criminal proceedings—rather than complete 
immunity from prosecution for any act concerning 
which he testifies may claim his privilege and remain 
silent with impunity. • • • 

[The act’s proclaimed] purpose was “more effectu¬ 
ally to enforce the Attendance of "Witnesses . . . and 
to compel them to discover Testimony.” It had been 
the experience of Congress prior to 1S57 that witnesses 
could not be compelled to disclose desired information, 
in part because of insufficient penalties for nondis¬ 
closure, and in part because of the constitutional pri¬ 
vilege against self-incrimination. In an attempt to 
surmount the latter obstacle. Congress enacted what 
became R. S. $S59. By granting an immunity, it was 
the congressional intent to compel testimony ichich had 
hitherto been unavailable. (Footnotes omitted, empha¬ 
sis added.) (339 U. S. 323 at 335-8). 

Thus the limited effect of the statute is not sufficient to 
overcome a valid claim of self-incrimination. While we 
contend that there was no compulsory demand for the pro¬ 
duction of the documents at issue, we point out that had 
there been the Bryan case states that Xelson would have 
been free to claim his privilege and refuse “with impunity”. 
On the other hand “it is established that the constitutional 
privilege must be asserted before an immunity is estab¬ 
lished.” May v. United States. S4 U. S. App. D. C. 233, 
175 F.2d 944, cert denied 33S U. S. S30. 1S No constitutional 

18 See also United States v. Memolo. 165 F. 2d 42: 

“Memolo urged * * * that he was deprived of his constitu¬ 
tional rights by the examination of certain papers and books. 
He submitted these books to a Grand Jury' before which he 
was summoned under subpoena. He did not, at the time, point 
to anything in them which created personal privilege in his be¬ 
half against self-incrimination. The privilege is personal and 
it is clear that unless the party, himself, is being called upon 
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immunity existing, there being no claim of self-incrimina¬ 
tion by Xelson, or even an objection of any kind, as he 
parted with his records, we turn then to the partial im¬ 
munity statute which Xelson invokes. That statute provides 
in part that 

Xo testimony given by a witness before * * * any 
committee • • • shall be used as evidence • • • 
against him * * *. 

In Shapiro v. United States, 335 U. S. 1, speaking of “how 
statutory immunity provisos should be construed,” the 
court quoted with approval the following language of 
Justice Holmes from He'ike v. United States, 227 U. S. 131: 

• • • the obvious purpose of the statute is to make evi¬ 
dence available and compulsory that otherwise could 
not be got. We see no reason for supposing that the 
act offered a gratuity to crime. It should be construed, 
so far as its words fairly allow the construction, as 
coterminous with what otherwise would have been the 
privilege of the person concerned. Quoted at 335 IT. S. 
p. 19. 

We submit that under the facts of this case Xelson gained 
no immunity against the use of his records (1) because 
his giving to a committee aide records other than those 
requested of him by the committee is not the type of 
transaction contemplated by the statute, and (2) for the 
additional reason that Xelson did not claim self-incrimina¬ 
tion, that is there was no showing that what he was giving 
was “evidence • • • that otherwise could not be got.” 19 

Shencin v. United States, 26S U. S. 369, dealt with an 
immunity provision in the Federal Trade Commission Act 
to the effect that a witness could not be prosecuted where 
he had produced evidence or testified “before the commis- 


to incriminate himself the fact that someone else may be in¬ 
criminated is not sufficient to exclude evidence. From the ex¬ 
amination of these records things were learned which were made 
the basis of evidence against Memolo later. We agree with the 
Trial Judge, however, that there was no invasion of his con¬ 
stitutional rights.” 165 F. 2d at 50. 

13 Heike v. United States, 227 U.S. 131, 142, quoted in Shapiro 
v. United States, 335 U.S. 1. 
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sion in obedience to a subpoena issued by it.” The necessary 
facts as related by the Supreme Court in rejecting Sher- 
win's claim of immunity are as follows: 

Sherwin and Schwarz were the promoters of alleged 
gas and oil properties conducted under the names of 
General Lee Interests Xos. 1 and 2, and General Lee 
Development Interests. The commission addressed to 
the concern letters requesting, under §§5, 6, 9 and 10 
of the Act, detailed information in writing concerning 
its organization and business. Xo reply was made 
thereto. Later, an agent of the commission, referred 
to as a special examiner, called in person at the office 
of the concern and demanded the information. This 
was at first refused, on the ground that the concern, 
being a common law trust, was not subject to the juris¬ 
diction of the commission. The agent insisted that the 
Act required Sherwin and Schwarz to give the infor¬ 
mation and answers sought: pointed out that refusal 
to comply with the commission's request would subject 
them to the criminal penalties provided in the Act; 
and, in so doing, omitted to call to their attention the 
provision granting immunity from subsequent prosecu¬ 
tion under certain circumstances. Conferences were 
then had with their legal adviser. Thereupon, they 
gave the agent access to books and papers; furnished 
him copies of some documents; and answered freely 
the enquiries made by him. It does not appear that the 
commission, or any member thereof, ever issued any 
order in the matter. There was no hearing of any kind, 
unless the informal conversations of the agent with 
Sherwin and Schwarz could be called such. Xo sub¬ 
poena from any source was ever served upon Sherwin 
or Schwarz or any other person connected with their 
business. Xo one made any answer under oath either 
orally or in writing. There was no claim by Sherwin or 
Schwarz of immunity, or that the giving of information 
might tend to incriminate them. The subsequent prose¬ 
cution which resulted in the indictment was instituted 
by a post office inspector. It does not appear that the 
Federal Trade Commission had any part in the prose¬ 
cution or communicated any of the information gained 
to any government officials who did have; or that any 
fact was elicited by the commission which connected 
Sherwin and Schwarz with the crime of which they 
were convicted. 
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The question is not, as in Councilman v. Hitchcock, 
142 U. S. 547: Brown v. Walker, 161 U. S. 591; and Hale 
v. Henkel, 201 U. S. 43, whether the immunity provided 
by the Act is sufficiently broad to deprive the witness 
of his constitutional privilege against self-incrimina¬ 
tion. It may be that, for this and other reasons, Sher- 
win and Schwarz could not have been compelled to 
furnish the information which they gave. See Federal 
Trade Commission v. American Tobacco Co., 264 U. S. 
29S. The question is not, as in Glickstein v. United 
States, 222 U. S. 139, and Cameron v. United States, 
231 U. S. 710, whether an admitted immunity extends 
to the particular attempted use of the testimony. Xor 
is it necessary to consider the question involved in 
Heike v. United States, 227 U. S. 131, whether the 
information given was beyond the protection of the 
immunity provision because not of an incriminating 
nature and but remotely, if in any way, connected 
with the transactions forming the basis of the later 
prosecution. The immediate question here is whether, 
under this particular immunity provision, the mere 
furnishing of information of whatever character cre¬ 
ates an immunity which bars the prosecution. Compare 
Tucker v. United States, 151 U. S. 164, 167-169. 

The question is said to be one of statutory construc¬ 
tion. But, upon the facts stated, it is clear that there 
was no basis for the plea of immunity. The Act grants 
immunity only when the person testifies or produces 
evidence “before the Commission in obedience to a 
subpoena issued by it.” Sherwin and Schwarz did 
nothing in obedience to a subpoena. None was issued. 
Whether the judgment below was right for other rea¬ 
sons also, we need not consider. The case is wholly 
unlike United States v. Pardue, 294 Fed. 543. 

Affirmed. 

Tucker v. United States, 151 U. S. 164, involved direct 
review of a death sentence imposed in a murder case. 
Tucker two days before his trial had filed in court an appli¬ 
cation to have certain witnesses summoned at the expense of 
the United States, the application stating that through them 
he expected to show that he was intoxicated at the time of 
the homicide and incapable of forming any design. The 
court ordered that the legal expense of obtaining these 
witnesses be paid by the United States. Thereafter at 
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trial Tucker testified that he had not fired a shot at all, that 
a shot had been fired by someone else and a pistol put in 
his hand by a man he named. The prosecution cross- 
examined him about his application for witnesses in which 
his apparent defense was intoxication, and later introduced 
this application in evidence. This was objected to under a 
statute providing that 

Xo pleading of a party, nor any discovery or evidence 
obtained from a party or witness by means of a judicial 
proceeding • • • shall be given in evidence * * * in 
any criminal proceeding. R. S. §860. 

The Supreme Court affirmed the death sentence, holding 
as follows: 

The paper in question was neither a “pleading of a 
party,** nor “discovery or evidence obtained from a 
party or witness by means of a judicial proceeding.” 
“Pleadings of parties” are the allegations made by 
the parties to a civil or criminal case, for the purpose 
of definitely presenting the issue to be tried and deter¬ 
mined between them. “Discovery or evidence obtained 
from a party or witness by means of a judicial pro¬ 
ceeding** includes only facts or papers which the party 
or witness is compelled by subpoena, interrogatory or 
other judicial process to disclose, whether he will or 
no: and is inapplicable to testimony voluntarily given , 
or to documents voluntroily produced. The clause as 
to discovery or evidence is conceived in the same spirit 
as the Fifth Amendment of the Constitution, declaring 
that no person shall be compelled in any criminal case 
to be a witness against himself; and as the act of March 
16, 1878, c. 37, (20 Stat. 30) enacting that a defendant 
in any criminal case may be a witness at his own re¬ 
quest. but not otherwise, and that his failure to make 
such request shall not create any presumption against 
him. Boyd v. United States, 116 U.S. 616; Wilson v. 
United States, 149 U.S. 60: Lees v. United States, 150 
U.S. 476. 

The application for witnesses, or “affidavit,” as it 
is called in section 878, is clearly not a pleading of the 
defendant for the purpose of defining the issue to be 
tried in the case. Xor is it obtained from him by any 
judicial process, which he is obliged to obey. But it is 
made of his own motion; and it states such facts, and 



such only, as he, being in no way interrogated or cross- 
examined, may choose to state. His oath to the nature 
and materiality of the desired testimony, and to his 
own want of means, is required merely to establish the 
good faith of his demand that particular witnesses 
shall be summoned and paid by the government. 

The affidavit being neither a “pleading” of the 
defendant, nor “discovery or evidence obtained” from 
him, within the meaning of the statute, the statements 
therein, as in any other paper voluntarily signed by 
him, whether upon oath or not, were competent evi¬ 
dence to contradict his testimony upon the stand. (Em¬ 
phasis added) 

See also Pandolfo v. Biddle . 8 F. 2d 142, where the Federal 
Trade Commission, after wiring Pandolfo for information 
and forwarding him a questionnaire, “requested Pandolfo 
to appear before it and make a voluntary statement” 
Pandolfo agreed and did testifv before the Commission. 
Rejecting his claim of immunity the court said: 

“Did the testimony given or evidence produced by 
Pandolfo bring him within the immunity provision? 
It will be noted that the immunity is limited to a trans¬ 
action concerning which one testifies or produces ‘evi¬ 
dence, documentary or otherwise, before the commis¬ 
sion in obedience to a subpoena issued by it. * • • 

Pandolfo appeared and testified, not in obedience to a 
subpoena, but voluntarily. Testifying under such cir¬ 
cumstances did not render him immune from prosecu¬ 
tion.” 8 F.2d at 143. 

Thus it is not sufficient that a person almost comes within 
the terms of the statute he invokes. Sherwin v. Utiited 
States, supra; Tucker v. United States . supra. As we read 
the statute in this case Congress contemplated an exchange 
of consideration, i.e., for information which it obtained as 
the result of a compulsory demand on a witness it was will¬ 
ing to provide that the information should not be used 
against the witness in a criminal proceeding.- 0 On the 
other hand there is no reason for reading into the statute 

20 Cf. Shapiro v. United States , 335 U.S. 1; where the court spoke 
of “the legislative intention of requiring an exchange of con¬ 
stitutional privilege for immunity * * 335 U.S. at 21. 


the idea that information not demanded by the Committee 
but voluntarily given to a committee aide at Nelson’s farm 
should be so protected. Here the transcript shows that the 
Committee had asked Nelson, who evinced a desire to co¬ 
operate 21 with the Committee, for certain 1951 records. 
It was that group in which they were interested. Whether 
they would have been interested enough, over a claim of 
privilege, to agree to afford immunity for their production is 
another matter. The point here is that because they asked 
for 1951 records they should not be held to have extended 
immunity to records for 1940-1950 material. Nelson con¬ 
tends that “The Government exercises an intelligent choice 
when it issues its subpoena compelling the sworn testimony 
and personal papers of the witness.” Nelson brief, p. 36. 
How can it be said that a committee exercise an intelligent 
choice on the question of exchanging immunity for informa¬ 
tion when a senator asks for, and a witness agrees to give 
a committee, document X, and the witness does not part 
with that document but voluntarilv surrenders, miles awav 
from the committee, documents A, B, and C to a committee 
aide sent out on the ministerial task of bringing back docu¬ 
ment X. Under these circumstances we submit that the 
witness has not been compelled to produce 22 A, B, and C, 
and that his voluntarv release of them has earned them no 
immunity. Sherwin v. United States, supra; Tucker v. 
United States, supra. Nelson’s failure to give what he 
agreed to produce and his giving of something the com¬ 
mittee had not asked him to produce earned him no 
immunity. 

If the Court agrees with the foregoing argument then it 
need not reach our next proposition. Should the Court find, 
however, that Nelson is otherwise entitled to the limited 


21 See portion of the transcript of the Committee hearing set forth 
in Nelson brief at p. 5: “Mr. Nelson: After you have talked with me 
a while, maybe you will have a different opinion of me. You will 
find that I will try to co-operate.” 

22 As shown in the appendix to Nelson’s brief, p. 97 et seq. Sec¬ 
tion 3486 is derived from one of three sections of the 1S57 Act. 
The remaining sections are found today in Title 2 U.S.C.. §§ 192. 
193. 194. They show plainly that the act reached persons required 
to produce papers. See pp. 39-40 post. 
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benefit of the statute then we submit that he is barred by 
reason of his failure to claim self-incrimination at the time 
he relinquished the documents. 

In the May case, supra, dealing with this statute, this 
Court said: 

* * * not all testimony given public authorities 
is compelled. Some is given voluntarily, and some, 
even though not volunteered, is supplied without objec¬ 
tion. The Constitution says nothing about such testi¬ 
mony. It does not provide that what a man says 
voluntarily may not be used against him. So a statute 
which deals generally with the use of testimony falls 
partly within and partly without the scope of the 
Amendment. In so far as it relates to the use of in¬ 
voluntary testimony, it cannot impinge upon the pro¬ 
hibition of the Amendment. In so far as it relates to 
the use of other testimony, it is outside the scope of 
the Amendment and unaffected by it. The Constitu¬ 
tion does not require that a statute dealing generally, 
but exclusively, with the use of testimony be construed 
to prevent prosecution upon the subject matter of the 
testimony. The statute first above-quoted [18 U.S.C. 
34S6] is such a statute. 

Appellants say, however, that the other statute 
above-quoted (2 U.S.C.A. § 192) is so drastic as to 
make all testimonv given before a congressional com- 

♦ C 1 _ O 

mittee compulsory in character. That statute itself, 
they say, compels every summoned person to answer 
all questions. But the Supreme Court has pointed out 
in the cases we have cited that immunity statutes are 
not designed as traps for the Government, or to enable 
guilty persons to escape prosecution by testifying 
voluntarily. The necessary immunity is as broad as 
the compulsion and no broader. If Counselman v. 
Hitchcock, supra, is thought to hold the contrary, that 
impression is dispelled by Heike v. United States, 
supra, and subsequent discussions of the subject. It 
is established that the constitutional privilege must be 
asserted before an immunity is established. To be 
liable to the penalties of the statute for refusal to 
answer, a witness must be asked a question and must 
refuse to answer. Being then compelled to answer, 
his immunity arises. Absent refusal to answer fol¬ 
lowed by compulsion to answer, no immunity arises, 
either under the statutes before us or under the Con¬ 
stitution. 


40 

It is true that in the May case this Court stated that it was 
dealing with immunity from prosecution and not the ad¬ 
missibility of evidence, but we submit that the rationale of 
that case compels the same conclusion in both instances. 

Most immunity statutes show on their face that they 
were enacted to get information that “otherwise could 
not be got” 3 .” For the person who is willing to testify 
about something there is no need for such a statute. If all 
committee witnesses had been willing ones we venture to 
say that the statute would never have been passed. Xor is 
the statute needed for another class of witnesses—those 
who are unwilling to give evidence but have no right to 
withhold it. This was the situation in Shapiro v. United 
States . 335 U.S. 1, where the court rejected a plea of im¬ 
munity under the Emergency Price Control Act. Shapiro 
had been served with a subpoena duces tecum and ad 
testificandum to appear before OPA officials and produce 
certain records. He appeared and was sworn and his coun¬ 
sel asked if Shapiro was to receive immunity. “The pre¬ 
siding official stated that the ‘witness is entitled to whatever 
immunity which flows as a matter of law from the produc¬ 
tion of these books and records which are required to be 
kept pursuant to MPRs 271 and 426.’ Petitioner thereupon 
produced the records, but claimed constitutional privilege.” 
335 U.S. at 4, 5. The court turned down the claim of im¬ 
munity from prosecution. Justice Holmes’ opinion in 
the Heike case was cited as “a ruling * # * as to 

how statutory immunity provisos should be construed.’" 
Viewing the Act as a whole and its history, the court stated 
that 

Congress did not intend the scope of the statutory 
immunity to be so broad as to confer a bonus for the 
production of information otherwise obtainable. (335 
U. S. at 16) 

The court held that the records were “otherwise obtainable” 
because they were records required to be kept by law and 
hence non-privileged under the Fifth Amendment. “Since 

23 Heike v. United States . 227 U.S. 131, 142. 





41 


(Shapiro) could assert no valid privilege as to the required 
records here in question, he was entitled to no immunity 
under the statute.” 335 U. S. at 20. Under that case and the 
May case we submit that Nelson’s volunteered evidence, not 
being something which could “otherwise not be got”, ac¬ 
quired no immunity from use by the Government. 

The Monia case, 317 U. S. 424, is the backbone of Nelson’s 
argument for a contrary conclusion by this Court. That 
case dealt with the following short statute 

No person shall be prosecuted or be subjected to any 
penalty or forfeiture for or on account of any transac¬ 
tion, matter, or thing concerning which he may testify 
or produce evidence, documentary or otherwise, in any 
proceeding, suit, or prosecution under said Acts • • • 
and: Provided further, that no person so testifying shall 
be exempt from prosecution or punishment for perjury 
committed in so testifying. 

That was the entire statute with which the court was con¬ 
cerned. There being nothing in its few lines from which 
it could be said that immunitv went onlv to those who testi- 
fied after claiming privilege, the court refused to read such 
a requirement into the act. 

We submit that Monia , dealing with a particular statute, 
is not controlling in this case involving an entirely different 
type of enactment. As we read it the statute here shows 
that Congress was legislating for balky witnesses, no legis¬ 
lation being needed in the case of willing witnesses. 

The original Act of 1S57 was entitled “An Act more 
effectually to enforce the Attendance of Witnesses on the 
Summons of either House of Congress, and to compel them 
to discover testimony.” The first section provided punish¬ 
ment for any person summoned as a witness by the authority 
of either House of Congress to give testimony or to produce 
papers who shall wilfully make default , or who, appearing, 
shall refuse to answer any question pertinent to the matter 
of inquiry. The second section stated that no witness would 
thereafter be allowed to refuse to testify to any fact or to 
produce any paper for the reason that his testimony or the 
production of such paper may tend to disgrace him or other- 
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wise render him infamous. The second section also pro¬ 
vided no witness was to be held to answer criminally for 
“any fact or act touching: which he shall be required to tes¬ 
tify," In the third section it was provided that, “when a 
witness shall fail to testify. as provided in the previous 
sections of this act" that fact should be certified to the dis¬ 
trict attorney for the District of Columbia who was to put 
the matter "before the grand jury for their action.” 11 
st at. 155. 

In 1S62 Congress, apprehensive of its total immunity pro¬ 
vision, amended the second section to make it read sub¬ 
stantially in the form we now have in §34S6. The first and 
third sections were untouched. As amended the second 
section was as follows: 

* * ' the testimony of a witness examined and testifying 
before either House of Congress, or any committee of 
either House of Congress, shall not be used as evidence 
in any criminal proceeding against such witness in any 
court of justice; Provided, however, That no official 
paper or record, produced by such witness on such ex¬ 
amination shall be held or taken to be included within 
the privilege of said evidence so to protect such witness 
from anv criminal Droceeding as aforesaid; and no wit- 

• A «w 

ness shall hereafter be allowed to refuse to testify to 
any fact, or to produce any paper touching which he 
shall be examined by either House of Congress, or any 
committee of either House, for the reason that his tes¬ 
timony touching such fact, or the production of such 
paper, may tend to disgrace him or otherwise render 
him infamous * # *. 12 stat. 333. 

Accordinglv we submit that Congress was not legislating 
with respect to information that could “otherwise be got"— 
it was aiming its action at those witnesses who refused to 
testify. In return for their information Congress was will¬ 
ing to grant the partial immunity of the statute. That in¬ 
tention being discernable it should be given effect. In the 
Shapiro case the Supreme Court stated 

* * * in construing statutory immunities in such circum¬ 
stances, we must heed the equally well-settled doctrine 
of the Court to read a statute, assuming that it is sus- 
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ceptible of either of two opposed interpretations, in 
the manner which effectuates rather than frustrates the 
major purpose of the legislative draftsmen. The canon 
of avoidance of constitutional doubts must, like the 
“plain meaning" rule, give way where its application 
would produce a futile result, or an unreasonable result 
“plainly at variance with the policy of the legislation as 
a whole." In the present case, not merely does the con¬ 
struction put forward by the petitioner frustrate the 
congressional intent as manifested by the legislative 
history, but it also shuts out the illumination that ema¬ 
nates from key words and phrases in the section * * *. 

Giving effect to the legislative intent, which was to deal with 
those who required a price for their evidence—there being 
no need to legislate with respect to information which could 
be had from volunteering witnesses, or a desire to grant 
them a “gratuity to crime", we submit that the court below 
correctly admitted the evidence against Nelson, there being 
no showing made by him at the time of its production that 
he was an umcilling witness producing evidence which could 
“otherwise not be got." 

These Operators of Xumbers Headquarters in Maryland and 
Virginia Which Processed Numbers From the District of 
Columbia Were Properly Tried a)id Convicted for a Vio¬ 
lation of the District Lottery Statute. 

Most of the appellants make the argument that they 
could not have been found guilty in the court below of 
violating the lottery statute of the District of Columbia 
unless there were evidence that they had done so while ac¬ 
tually within the District of Columbia. On the other hand 
they also point out that it is “absurd" to think that they 
could have been tried in the federal court in Maryland since 
the matter is purely a District one. In short, their view is 
that it is absurd to think that those who actually operate a 
lottery within the District of Columbia but take care to re¬ 
main just over the District line can be punished in a federal 
court for this offense against the United States. TVe submit 
that their fancied loophole does not exist. Under the stat- 
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utes all these appellants are principals Moreover, with 
respect to operations such as this one Congress in 1948 pro¬ 
vided as follows: 

Except as otherwise expressly provided by enactment 
of Congress, any offense against the United States be¬ 
gun in one district and completed in another, or com¬ 
mitted in more than one district, may be inquired of and 
prosecuted in any district in which such offense was 
begun, continued, or completed. 18 U. S. C. 3237. 

We submit that there is no express provision to the contrary 
and that this offense against the United States was properly 
prosecuted here in the District where it was begun and 
completed.-’’ The appellants attempt to defeat that argu¬ 
ment by contending that this was not an offense against 
the United States within the meaning of that statute. We 
submit that the words “any offense against the United 
States" include a violation of the lottery statute for the 
District of Columbia. See Arnstein v. United States . 54 
App. D. C. 199, 296 Fed. 946, where it was held that a con¬ 
spiracy to violate the District Code was a conspiracy to 
commit an offense against the United States. The court 
stated as follows: 

We have decided that a crime against the United States 
is committed by any person who violates either section 
818 or section 858 of the District Code • # • Since it is 
a crime against the United States to violate those sec- 
tions, we see no reason for saying that it is not a crime 
against the United States to violate other sections of 
the same Code. 54 App. D. C. at 202. 

See also Celia v. United States , 37 App. D. C. 423, and Xuc- 
Jiols v. United States , 69 App. D. C. 120, 99 F. 2d 353 (set¬ 
ting up gaming table for betting on horse races). 

24 This follows whether D. C. Code 22-105 (‘‘All persons advising, 
inciting, or conniving at the offense or aiding or abetting the prin¬ 
cipal offender”), or IS U.S.C. “Whoever commits an offense 
* * # or aids, abets, counsels, commands, induces, or procures its 
commission (or) causes an act to be done, which if directly per¬ 
formed by him would be an offense ** # is***a principal”) is 
held applicable. 

2:1 See Goodloe v. United States . 8S U.S. App. D.C. 102. 1SS F. 
2d 621. and United States v. Gillette. 1S9 F. 2d 449. 
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Furthermore, apart from that statute, 18 U. S. C. 3237, we 
submit that these appellants were properly tried in the Dis¬ 
trict. In their contrary argument appellants rely prin¬ 
cipally on Ex parte Smith, Federal Case Xo. 12968; State v. 
Chapin, 17 Ark. 561, John*; v. State, 19 Indiana 421, State v. 
Moore, 26 X. H. 44S, State v. Wyckoff, 31 X. J. L. 65, and 
Corpus Juris Secundum, Criminal Law, §134. Using this 
last reference of the appellants as a starting point, we set 
forth what we think is the pertinent part of that section, 
italicizing all of it that has been cited in the appellants’ 
brief: 


' * * although there is contrary authority (citing State 
v. Grady, 34 Conn. 11S), by the weight of authority an 
accessary before the fact, absent from the jurisdiction 
of the crime at the time of its commission, cannot be 
punished as an accessary even though he subsequently 
comes into the jurisdiction, unless by express statutory 
provision. This rule does not apply, however, to mis¬ 
demeanors in which # * there are no accessaries, but all 

who take part are principals, whether present or absent, 
and if a person in one jurisdiction procures the commis¬ 
sion of a crime of that grade in another jurisdiction the 
procurer is regarded as a principal in the offense, and 
as being present in contemplation of law where the 
crime is committed, and answerable there for the crime. 

The doctrine of State v. Grady, cited by the appellants’ text 
as being against the weight of authority was expressly ap¬ 
proved by the Supreme Court of the District of Columbia 
(Chief Justice Bingham and Justices Cox and James) in 
United States v. King, 9 Mackey (20 D. C.) 404, an appeal 
from a conviction in police court. There, in a case similar 
to this one. King requested the following instruction of 
the trial court: 

Evidence showing that the defendant was engaged as 
clerk or otherwise in the State of Virginia in distrib¬ 
uting papers and receiving money from persons who 
were themselves engaged in the business of writing 
policy in the District of Columbia, is not sufficient to 
warrant the defendant’s conviction under the present 
information. 

That instruction was denied. The following one was 
granted: 
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The defendant cannot be convicted on evidence which 
shows that he was engaged in the lottery business in the 
State of Virginia. He must be shown beyond a reason¬ 
able doubt to have himself participated in the manage¬ 
ment of, or as promoter of a policy lottery in the Dis¬ 
trict of Columbia before a conviction can be had, 

but with the following qualification, which we submit is the 
correct view: 

* * * * * This prayer is granted with this qualification: 
If he was engaged in the policy lottery business in the 
State of Virginia, of course he cannot be convicted here. 
But if he was concerned in any manner in the policy 
business in the District of Columbia, he is liable. If, 
for the purpose of violating the law, or for any other 
reason, this scheme is carried on partly in the District 
of Columbia and partly in the State of Virginia, and 
the defendant, although located in the State of Virginia, 
by himself or through other parties, promotes policy in 
the District of Columbia, he is liable. If this scheme is 
conducted partly in the State of Virginia, and the de¬ 
fendant in the State of Virginia, receives money col¬ 
lected by his associates or agents in the District of 
Columbia, and distributes the money through his agent 
or agents in the District of Columbia to the successful 
players, then he is concerned in the scheme in the Dis¬ 
trict of Columbia.” 20 D. C. at 410. 

The Supreme Court for the District of Columbia, affirmed, 
aligning itself with the view of the Grady case, which we 
submit is the sound rule. 

The felony cases cited by the appellants proceeded on a 
distinction made in felonies between principals and acces¬ 
sories before the fact. However, in the case of misde¬ 
meanors and treason it was held that persons without the 
jurisdiction at the time an offense was committed, but guilty 
of aiding or abetting it, could be punished since in those 
crimes all were principals. 26 Here by statute aiders and 
abettors are made principals and hence would not come 
within a rule which operated in felony cases only because an 
aider or abettor was recognized as a lesser offender than a 

26 Cf. United States v. Gooding. 25 U.S. 460. 




principal. Here there being no such distinction no such rule 
as to jurisdiction to try any principal should obtain. What 
logical basis is there for a rule that a person in Maryland 
aiding or abetting a lowly misdemeanor in the District of 
Columbia may be punished here while one who aids or abets 
a serious felony may not be reached? We submit that the 
gap through which appellants would like to escape has been 
closed by the acts of Congress cited and the logic of the 
King case, supra , and that the lower court correctly held 
that these appellants could be brought to justice in the 
District of Columbia. 

With respect to the sufficiency of the evidence in the rec¬ 
ord to support the various convictions, we call the court’s 
attention to the following circumstances. The Nelsons, the 
Xowlands, and Blight Lee were convicted on both the con¬ 
spiracy and the lottery counts. Since theirs were “overall” 
sentences to run concurrently, the court need consider 
only whether the conspiracy count, for which the greater 
penalty was imposed, is supported by the evidence. The 
evidence is overwhelming that these appellants did conspire 
to violate the lottery statute and that on the occasion of at 
least one overt act in pursuance of the conspiracy one of 
them (Xowland or Lee) was in the District. That leaves 
nothing further to discuss as to them on this point. The 
appellants Lowry and William MacWilliams do not argue 
the sufficiency of the evidence to support their convictions. 
As to the remaining appellants, there is ample evidence that 
each of them was doing his particular job to further this 
enterprise 27 and that the enterprise was processing numbers 

27 Bertha MacWilliams: The evidence disclosed she played an 
active part in the operation of headquarters from September 1950 
to March 1951. processing numbers at the guesthouse and ranchhouse 
(App. 286. 342. 367. 341-2. 327). 

Elizabeth Brady: Supervised the headquarters at the ranchhouse 
at a time when Mrs. Nelson was absent (App. 289. 298. 300, 327. 
335-6. 369. 372). The brief span of her work here did not require 
an acquittal. That factor, however, was considered in the sentence 
imposed (one to ten months). 

Kirby: Brought numbers work to the Arcade (App. 235, 252. 281, 
356) and to Richardson’s (App. 312, 359, 319). 

Effie Lou Trent: The record disclose* an carlv employment with 
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work from the District of Columbia. 28 

Government Counsel’s Argument to the Jury Affords No 
Basis for Reversal of these Convictions 

With the exception of Lowry and Kirby, all the appellants 
complain of portions of Government counsel’s argument to 
the jury. The first such incident concerns an alleged preju¬ 
dicial comment on the fact that these appellants did not 
testify in their own behalf. The appellants quote the follow¬ 
ing portion of counsel’s argument: 

“But what has the defense said with regard to the 
merits of this case? I submit to you ladies and gentle¬ 
men, they said exactly zero.” Nelson Brief, p. 74, Mac- 
Williams Brief p. 25. 

Because that portion of Government counsel's argument has 
been lifted from context an explanation of the circumstances 
is required. Government counsel had finished summariz¬ 
ing the Government's evidence against all the defendants. 
He then stated as follows: 

At this point, ladies and gentlemen, let’s examine the 
cross-examination and see briefly what the defense has 
been in this case. (This paragraph does not appear in 
appellants’ appendix. It appears in the record at p. 
1574.) 

You know, there is an old saying around this court¬ 
house, I guess it's been here for years and years, that 
where the defendant has a defense, he argues the evi¬ 
dence, or the merits of the case, but where he doesn’t 
have a defense he throws mud. 

Now, I wonder if you ladies and gentlemen have 
noticed, as I have noticed, the appalling lack of cross- 
examination on the merits of this case. Oh, we have 


the enterprise and a constant association with it. She worked at 
the farm in 1943 (App. 272. 349), at Richardson’s (App. 275, 354), 
at the Arcade (App. 235. 2S1, 356). at Richardson’s again (App. 237, 
358. 284, 322. 362). at Nowland’s lApp. 253, 283. 315), at Hutchin¬ 
son’s (App. 317. 362), at the farm in 1950 (App. 2S5. 323. 364), at 
MacWilliams’ home (App. 286. 325. 365), at the guesthouse (App. 
2S6. 325, 366), and at the Ranchhouse until March 1951 (App. 289. 
326.328.368). 

28 See Counterstatement, infra. 
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been all around the ball park. We have been in every¬ 
body’s back yard and rattled the skeletons in every¬ 
body’s closet, but what has the defense said with regard 
to the merits of this case? I submit to you ladies and 
gentlemen, they said exactly zero. App. 720. (Em¬ 
phasis added.) 

We submit that Government counsel was merely arguing the 
fact that on the issues of the case there had been no real 
cross-examination, although in his view there had been an 
injection of distracting collateral matters. The trial judge, 
when objection to the argument was made, stated that he 
thought Government counsel was on safe ground, and had 
not come to the point of arguing that none of the defendants 
had taken the stand. 2 ** App. 720. Government counsel stated 
that he was aware of the fact that he could not comment on 
the failure of the defendants to testify. The trial court was 
not asked to take any action with respect to what had been 
said 30 and the matter was apparently then at rest. In any 
event at the request of counsel, made in connection with the 
general prayers for instruction to the jury, 31 the court 
instructed the jury as follows: 


29 Cf. Gargotta v. United States, 77 F. 2d 977; Hood v. United 
States. 59 F. 2d 153. 

30 There is no basis in the record for the following statement in 
the Nelson brief: 

A bench conference immediately followed that inflammatory 
and highly prejudicial argument in which the appellants de¬ 
manded a mistrial on that account. Counsel for the defend¬ 
ants MacWilliams, daughter and son-in-law of the Nelsons, 
thought that for the court to say anything to the jury about 
that argument would add "salt” to the wounds, but such was 
not the position of these appellants. The result was the court 
did nothing in an attempt to cure the effect of that argument, 
outside from scolding Government counsel out of the hearing 
of the jury. Nelson brief p. 74. 

31 The Court: * * * The only thing I would like to have you 
state for me. in view of the fact that some of the defendants have 
decided not to take the stand, do you want me to mention it. some 
counsel differ on that. 

Mr. O’Connell: I want you to mention it. 

The Court: I know how counsel feel about it. Some feel it em¬ 
phasizes it and draws attention to the jury, and others think if you 
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The court desires to call your attention, at the request 
of counsel, that the defendants have not taken the stand 
in their own behalf. 

You are instructed by the court that by virtue of that 
fact, you are not to draw any unfavorable inferences 
against them. Under our svstem of law, a defendant 
does not have to take the stand. He may stand mute 
because the responsibility and burden is on the Govern¬ 
ment to prove every essential element of the crime 
alleged and to prove this beyond a reasonable doubt. 
App. 72S-9. 

There was no objection to that instruction or any request for 
an enlargement on it. Accordingly, we submit (1) that 
Government counsel’s argument was a comment on defense 
counsel’s tactics in cross-examining the Government's wit¬ 
nesses, and (2) that the trial court, having done all that was 
requested of him, can hardly be said to have committed 
reversible error. 

On the matter of the defendants’ failure to testify from 
the inception of this case, counsel for Nelson's daughter and 
son-in-law complains of an incident brought on, not by 
Government counsel, but by Nelson’s counsel. At the close 
of the Government’s case all the defendants save those 
represented by Mr. O’Connell decided to call no witnesses 
and put in no evidence. Mr. O’Connell, however, on behalf 
of his clients, the Nelsons, Nowlands, Lee, and Elizabeth 
Brady, called the following witnesses: Mr. John Fihelly, 
Mr. Alfred Hantman, Mr. Thomas Wadden. Government 
counsel in the case, and Mr. Carl Eisler. Through Mr. 
Fihelly, Mr. O’Connell, Nelson's counsel, brought out to the 
jury that in the main the defendants, with the exception of 
Lowrv and Kirbv, had refused to testifv before the Grand 
Jury (App. 653). That portion of the transcript is as 
follows: 

Q. Was any witness warned that what he said might 
incriminate him ? 


don’t the jury will sit back and wonder why they didn’t. You ask 
specifically that it be given? 

Mr. O’Connell: Yes. Sir. 

The Court: Then I will tell them that the defendant doesn’t have 
to take the stand. App. 708-9. 
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A. Some of them were, yes, sir. 

Q. Do you recall which ones? 

A. I know that Mr. Lowry and Mr. Kirby were, and 
all of the defendants who were subpoenaed were warned 
of their rights. 

Q. All of these defendants who were subpoenaed? 

A. That is right, sir. 

Q. Did any of these defendants testify? 

A. All of those defendants stood on their constitu¬ 
tional rights, after being warned, with the exception- 

Q. Let me ask you this. 

A. Just a minute. —with the exception of Mr. Kirby 
and Mr. Lowry. 

Q. Now, leaving Mr. Kirby and Mr. Lowry out of it, 
every one of these ladies and gentlemen in this row, 
and in this row, and including this other gentleman, all 
stood on their constitutional rights, didn't they? 

A. With one limitation, Mr. O’Connell. Mr. Pun- 
phrey and Mrs. Brady did answer questions at some 
length. 

Q. Certain questions? 

A. That is right. But the others I have generally 
mentioned were warned of their rights, said they had 
attorneys, most of them, saying they had you, Mr. 
O’Connell, and that was the end of the conversation. 

Q. All of the four ladies who were indicted for run¬ 
ning adding machines were warned, were they? 

A. Yes, Mr. O'Connell, to my recollection. 

Q. And they all refused to testify? 

A. That is right, sir. App. 655-6. 

It is to be noted that there was no objection by any one 
to this line of testimonv. After Mr. Fihellv was excused 
as a witness Mr. O'Connell called Mr. Hantman and in the 
course of his examination again called to> the jury’s atten¬ 
tion the defendant’s unwillingness to testify. See App. 6S0. 
It was only at this point in Mr. Hantman’s testimony, some¬ 
time after Mr. Fihellv had testified to the same effect, with¬ 
out any objection, that Mr. Williams, counsel for the Mac- 
Williams expressed concern. At first he asked that the 
court strike the answer with respect to his clients, but then 
changed his mind and expressly requested the court to say 
nothing (App. 6S1). Under those circumstances we submit 
that Nelson's daughter and son-in-law are not entitled to a 




52 


reversal of their convictions because of the deliberate 
course pursued by counsel for Nelson. 

Finally, all the appellants with the exception of Lowry 
and Kirby argue that the following argument of Govern¬ 
ment counsel also constitutes reversible error: 

Several attorneys, defense counsel, during the course 
of this proceeding, asked the court to indicate to you 
ladies and gentlemen that some of the Government wit¬ 
nesses were accomplices in this venture. I submit to 
you ladies and gentlemen, the mere request by defense 
counsel, of some of the Government witnesses being 
labeled accomplices, in and of itself is an admission by 
counsel that their own clients * * *. App. 721. 

At that point Mr. Ford, counsel for Lowry and Kirby, ob¬ 
jected and the court immediately interposed as follows: 

That doesn't follow, Mr. District Attorney. Don't 
pursue that argument please. 

Ladies and gentlemen, just that you have it in mind, 
people may commit offenses in chance ways: they may 
do it singly, they may do it with others. When they 
engage with others, those that engage in it are techni¬ 
cally called an accomplice, but there is a far crv from 
being an accomplice in the broadest sense of the law, 
and as imputing guilt or innocence to these defendants. 
Disregard that argument entirely. App. 721. 

That action of the District Court was apparently satis¬ 
factory to all concerned for there was no request for any 
other statement or action by the court at that time or there¬ 
after. The matter was not raised again until presented 
here on appeal. In similar circumstances this Court said 
as follows: 

“The justice having done all that he was called upon to 
do. there was no ground for an exception to bis action. 
He could not, of his own motion, withdraw a juror and 
continue the case for trial before another jury with¬ 
out affording the defendant, probably good foundation 
for a plea of former jeopardy. The defendant made 
no such motion • • • having thus elected to take the 
chance of a verdict. Without motion or exception, 
there is no foundation for the assignment of error.” 
Lormz v. United State*. 24 App. D.C. 337, 391. 
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Here, as in Lorenz, the defendants having elected to take 
the chance of a favorable verdict, may not have a reversal 
because of the incident complained of. 

The Trial Court Properly Admitted the Testimony of 

Agents Ford and Kent and the Income Tax Returns in 

Question. 

Counsel for the Nelsons, the Xowlands, Blight Lee, and 
Elizabeth Brady contends that the trial court committed 
reversible error in permitting two Internal Revenue agents 
to testify about admissions made to them, and also in ad¬ 
mitting copies of certain income tax returns. This argu¬ 
ment is founded on 26 U.S.C. 55. That Section provides 
that tax returns shall constitute public records but also pro¬ 
vides for limited inspection of them. This section also 
makes it a misdemeanor to disclose in any manner not pro¬ 
vided by law information contained in income returns. 
Pursuant to the-section, the following regulations have been 
promulgated. Returns are open to inspection by United 
States Attorneys and by attorneys in the Department of 
Justice where necessary in the performance of their offi¬ 
cial duties. 26 C.F.R. § 458.67. Also open to inspection 
are information returns, schedules, lists, and other state¬ 
ments supplemental to the return. 26 C.F.R. § 458.6S. 
The regulations further provide that returns may be fur¬ 
nished to United States Attorneys for use in proceedings 
before a grand jury or in a litigation in any court, if the 
United States is interested in the result, or for use in prep¬ 
aration for such proceedings or litigation. Use of the re¬ 
turn is limited to the purpose for which furnished and is 
not to be made public except to the extent of publicity which 
necessarily results from such use. 26 C.F.R. 458.204. 
Neither the statute nor the regulations prohibit Internal 
Revenue agents from testifying about admissions made to 
them by taxpayers. 

In this case Agent Ford testified that he was directed by 
the Commissioner of Internal Revenue to testify. When 
asked if he had had a conversation with the Nelsons or the 
Nowlands about Robert L. Nowland and Associates he re- 



plied that he had had a conversation with Mr. and Mrs. 
Nelson. At this point, Mr. O’Connell stated: 

This testimony, of course, is objected to, under the In¬ 
ternal Revenue Code Section 55. App. 541. 


At that point the court excused the jury. Thereafter, Agent 
Ford stated that in a letter of January 17, 1952 he had 
been directed by the Commissioner of Internal Revenue to 
testify fully in the matter and that he had a copy of the 
Commissioner’s letter with him. The court inquired 
whether counsel for the defense wanted to explore the mat¬ 
ter before the jury returned. Mr. O'Connell again stated: 

We just object generally, on the ground that his testi¬ 
mony is barred by Title 26, Section 55 of the Internal 
Revenue Code. App. 542. 

At this point there was no indication as to the nature of 
Ford's proposed testimony. The court ruled that the 
agent's testimony would be admitted in view of the direc¬ 
tion from the Commissioner. Mr. O’Connell again re¬ 
peated his general objection as follows: 

We object to it generally, under the provisions of Sec¬ 
tion 55, Title 26 of the Internal Revenue Code. We say 
that precludes the agent from testifying. App. 543. 

The court indicated once more his view that the agent 
could testify since his testimony had been directed by the 
Commissioner of Internal Revenue. The jury was then 
brought back and Ford’s testimony was resumed. With¬ 
out further objection Ford testified that the Xowlands had 
told him they and the Nelsons were partners in Robert L. 
Xowland and Associates (App. 545). Ford also testified 
that Mr. Nelson had told him the Nelsons were both ren¬ 
dering services to the Robert L. Nowland and Associates 
partnership and that they had both invested capital in it. 

Later that same day the Government called Perrin Kent 
also an Internal Revenue agent, as a witness. At the out¬ 
set of his examination Kent disclosed that he had been di¬ 
rected by the Commissioner to testify but that he did not 
have the letter on his person. The court thereupon ex- 
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cused Kent until the following morning. At the commence¬ 
ment of the next day’s proceedings the following trans¬ 
pired before Kent took the witness stand (App. 607): 

Mr. Fihelly : We ask that there be marked by the next 
numbers for identification three tax returns for the 
years 1945, 1946 and 1947. 

Mr. O’Connell: Of course, they are objected to on 
grounds previously stated to Your Honor. 

The Court: The objection is noted. Are they au¬ 
thenticated? 

Mr. Fihelly: They are certified copies, Your Honor. 

The Court: Internal Revenue? 

Mr. Fihelly : That is right, Your Honor—and I will 
pass them as soon as they are marked. 

(The three tax returns were marked for identifica¬ 
tion as Government Exhibits 78, 79, and 80.) 

Mr. Fihelly : And two other certified tax returns for 
the year 1949, that I will ask be marked by the next 
two numbers. 

(The two tax returns for the year 1949 were marked 
for identification as Government Exhibits 81 and 82.) 

Mr. Fihelly: Does Your Honor want to look at 
these, sir! 

(They were handed up.) 

The Court: They will all be admitted. App. 607. 

• t • • • 

Kent, after other evidence and stipulations had been ad¬ 
mitted, resumed the stand and produced the letter from the 
Commissioner directing him to testify. The letter was 
shown to the court and to defense counsel. Mr. O’Connell 
objected as follows: 

We still object under Title 26 Section 55 of the In¬ 
ternal Revenue Code, that the conversation of this 
gentleman with any of the defendants is inadmissible 
and barred. App. 611. 

The court ruled that the witness had demonstrated his au¬ 
thority to testify and overruled the objection of defense 
counsel. It will be noted that the objection here, as in the 
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case of Ford’s testimony, was made prior to any disclosure 
as to what the agent’s testimony would be, defense counsel 
apparently taking the position that they could testify about 
nothing. Once examination of Kent started there was no 
further objection as to any of the testimony which he ac¬ 
tually gave. He testified without objection that Mrs. Xow- 
land had let him see the Xowland Associates records for 
1947, 1949, and 1950. When he questioned her about the 
records she told him that the commissions represented 
thirty percent of the bets which were placed, that “over¬ 
looks” were “hits” which had been overlooked on a prior 
day, that “men’s end of the business’’ represented a 
twenty-five percent profit for each man's book, that adver¬ 
tising or good will represented turkeys or money in lieu 
thereof given to runners at Christmas time, 32 that the Xow¬ 
land Associates had been started with a thirty-five-thou- 
sand-dollar contribution by Mr. Xelson in 1944 and that 
certain bad debts on the records represented runners who 
were behind in accounts which were later charged off as 
bad debts (App. 612 et seq.). 

We submit that the testimony of the agents as to their 
conversations with these appellants was not barred by this 
statute which is aimed at a general disclosure of informa¬ 
tion appearing in the tax returns themselves. Testimony 
of agents under similar circumstances has been admitted 
in Still wan v. United States, 177 F. 2d 607: Shubin v. United 
States, 164 F. 2d 377: and. Monjar v. United States, 147 
F. 2d 916. 

Moreover, we point out that there was no specific 
objection to any of the evidence of these agents. In ad¬ 
vance of each one’s testimony, counsel for the Xelsons 
took, and stood on, the position that Section 55 was a com¬ 
plete bar to any testimony by them, even though the nature 
of their proposed testimony was not known. We are of 
the opinion that none of the agents’ testimony violated the 

32 Xelson’s brief states that this obviously referred to alleged il¬ 
legal payments for protection, Brief p. 72. This does not appear 
from anything in Kent’s testimony. 
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statute, but had there been testimony which might have 
been objectionable, that objection was waived by counsel's 
failure to object at the time, the rule being that “Objec¬ 
tions should be timely, specific, and renewed, when the 
court’s initial ruling, correct when made, is proved erro¬ 
neous in the light of subsequent evidence.” Skiskowski v. 
United States , 81 U. S. App. D. C. 274, 158 F. 2d 177. 

With respect to the returns themselves, admitted in evi¬ 
dence apart from the testimony of the agents, the statute 
and the regulations contemplate such use. Stillman v. 
United States, 177 F. 2d 607; Shushan v. United States, 
117 F. 2d 110; Gibson v. United States, 31 F. 2d 19. See 
also Lewij v. United States, 29 F. 2d 462; Lewis v. United 
States, 3S F. 2d 406. Now on appeal there is the objection 
made that there was no showing of a proper release to 
the United States Attorney or the Attorney General and 
that the use made was in accordance with the release. That 
specific objection was not made below. We submit that to 
allow this argument now would be to allow the appellants 
to gain an advantage to which they are not entitled. Here 
we had returns from the Bureau and were moving their 
admission in this case. It cannot be disputed that under 
the regulations the returns could have been released and 
used as was done. If appellants desired to make an issue 
of the claim they now raise they should have done so spe¬ 
cifically. The facts surrounding the returns’ release and 
our right to use them would have been put squarely before 
the trial judge for a ruling. As a result of appellants’ gen¬ 
eral objection that was not made an issue; we submit that 
they are not entitled to make their specific objection for the 
first time on appeal. 

In any event, we submit that these returns were merely 
cumulative and their admission could hardly have been 
prejudicial. Lee’s returns were for 1945, 1946, 1947 and 
showed that he was employed by Robert L. Xowland Asso¬ 
ciates. The Nowland Associates return for the vear end- 

% 

ing September 30, 1949 showed that their business was 
speculation and that the partners were the Nowlands and 
the Nelsons. The Nelsons’ return for 1949 showed that 
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they reported income from Robert Xowland Associates. 
This evidence, if erroneously admitted, was hardly preju¬ 
dicial in view of the remainder of the Government’s uncon¬ 
tradicted evidence showing essentiallv those same rela- 
tionships. 

Accordingly we submit that admission of the testimony 
of the agents and the returns is not grounds for reversal. 

The Appellants’ Motion and Supporting Affidavits Did Xot 

Warrant an Opening of the Grand Jury Proceedings for 

Their Inspection. 

The Nelsons, the Xowlands, Blight Lee, and Elizabeth 
Brady contend that the trial court erred in refusing their 
motion for an inspection of the grand jury minutes. We 
submit that the key to correct disposition of such motions 
is found in United States v. Johnson , 319 U.S. 503. That 
case is similar to this one in that both concern an attack 
on the presumption of regularity in the grand jury’s pro¬ 
ceedings. In the Johnson case the Court of Appeals had 
held that the defendant’s motion to quash raised issues of 
fact and that the trial court, instead of its striking the mo¬ 
tion as it did, should have required an answer by the Gov¬ 
ernment. :u The Supreme Court, after indicating the im¬ 
portance of the question raised, reversed the decision of 
the Court of Appeals. In its opinion the Supreme Court 
said: 

The court below was apparently of the view that a mere 
denial of such a solemn allegation by the grand jury 
puts its truth in issue, that the burden is upon the gov¬ 
ernment “to support it with proof,” and that failure 
to vindicate the authority of the grand jury is “fatal.” 
Assuming that under any circumstances a grand jury’s 
allegation that the indictment which it returns was the 
outcome of an investigation “begun” during an ex- 

33 “Inasmuch as the initiation of prosecution through grand juries 
forms a vital feature of the federal system of criminal justice, the 
law governing its procedures and the appropriate considerations for 
determining the legality of its actions are matters of first impor¬ 
tance * * *. The lower court here dealt with a matter of deep 
concern to the administration of federal criminal law.” 319 U.S. 
at 507. 
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tended term, within the meaning of § 284 of the Judicial 
Code, 28 U.S.C. §421, presented a traversable issue, 
the circumstances that could raise such an issue would 
indeed have to be extraordinary and the burden of es¬ 
tablishing it would rest heavily on defendants. Com¬ 
pare Roche v. Evaporated Milk Assn., ante, p. 21. 

Were the ruling of the court below allowed to stand, 
the mere challenge, in effect, of the regularity of a 
grand jury’s proceedings would cast upon the govern¬ 
ment the affirmative duty of proving such regularity. 
Nothing could be more destructive of the workings of 
our grand jury system or more hostile to its historic 
status. That institution, unlike the situation in many 
states, is part of the federal constitutional system. 
To allow the intrusion , implied by the lower court's 
attitude, into the indispensable secrecy of grand jury 
proceedings—as important for the protection of the 
innocent as for the pursuit of the guilty—would sub¬ 
vert the functions of federal grand juries by all sorts of 
devices which some states have seen fit to permit in 
their local procedure , such as ready resort to inspec¬ 
tion of grand jury minutes. The district court was 
quite within its right in striking the preliminary mo¬ 
tions which challenged the legality of the grand jury 
that returned the indictment. 

In view of that admonition we submit that the trial court 
correctly denied the motions to inspect in this case. Those 
motions sought to determine if the indictment was founded 
on competent evidence. Brief p. 80. We submit that the 
motion and its affidavits failed to overcome the presumption 
that the grand jury acted on sufficient evidence. Weber 
v. United States , 197 F. 2d 237, United States v. Texeira. 
162 F. 2d 169. It is not enough to make a showing that 
some improper evidence was presented to the grand jury, 
Tlolt v. United States.™ 218 U.S. 245. The affidavits relied 
on to open the grand jury’s proceedings to inspection ap¬ 
pear at App. 53-55. At best these affidavits fail to show 
that there was no competent evidence before the grand 

34 “All the affidavit disclosed was that evidence in its nature com¬ 
petent. but made incompetent by circumstances, had been consid¬ 
ered along with the rest. The abuses of criminal practice would 
be enhanced if indictments could be upset on such a ground.” 218 
U.S. 245. 247. 
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jury. It appears that the grand jury received no evidence 
from the affiants, but that is a far cry from a showing that 
there was no competent evidence presented by anyone. 33 
United States v. Holmes, 16S F. 2d SSS, Hillman v. United 
States , 192 Fed. 264; Anderson v. United States, 273 Fed. 
20, 29. Accordingly, we submit that the trial court correctly 
refused to require an opening of the grand jury's proceed¬ 
ings. 

It TFrts Sot Error to Deni/ the Appellants’ Motion for a 
Bill of Particulars Shoicing the “Specific Dates and 
Times” of Their Transactions in the Lottery. The In¬ 
dictment and Bill of Particulars Furnished Them 1 Vere 
Adequate for Preparing Their Defense. They Fail to 
Show Wherein They Were Prejudiced By the Trial 
Court's Refusal to Require a Further Disclosure By the 
Government. 

Bertha MacWilliams, "William MacWilliams, Effie Lou 
Trent. James Lowry and Robert Kirby contend that it was 
error to refuse their request for a Bill of Particulars sotting 
forth the dates and times of their transactions in the lottery. 

The indictment charged that all of the appellants were 
engaged continuously in the lottery from October 22, 1948, 
until the finding of the indictment on October 22, 1951 
(App. 2). The general manner of operation was set forth, 
reciting how chances in the lottery were sold in the District 
of Columbia from Monday to Saturday of each week, that 
money and numbers slips and records from the District 
would be taken to Maryland and the money there counted 
and tabulated and the slips and records examined to deter¬ 
mine winning numbers. The indictment also alleged that 
money to pay the winners was sent from Maryland to the 
District of Columbia. 


33 As a practical matter when the case came on for trial and the 
government’s witnesses were cross-examined by appellants* counsel 
it became apparent that the government’s evidence, sufficient at 
trial to establish guilt beyond a reasonable doubt, had certainly 
been sufficient to meet the far less stringent requirement for the 
finding of the indictment. 
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Details of the parts played in the lottery by each Mac- 
Williams, Trent, Lowry and Kirby were thereafter set 
forth in the indictment, and the bills of particulars which 
the Government filed. 36 

Requests for a bill of particulars are addressed to the 
discretion of the trial court. Wong Tai v. United States, 
273 U. S. 77, and the court’s action is to be sustained in the 
absence of a showing of an abuse of discretion, Lucas v. 
United States, 70 App. D. C. 92, 104 F. 2d 225; Arnstein v. 
United States, 54 App. D. C. 199, 296 Fed. 946. Appellants 
have failed to show an abuse in the trial court’s refusal to 
require a greater disclosure of the Government’s case, 
Mendelson v. United Staies, 61 App. D. C. 127, 58 F. 2d 532 
or that they were in fact prejudiced or surprised at trial, 
Wong Tai v. United States, supra; Mendelson v. United 
States, supra. 

The Court Correctly Instructed the Jury in Accordance 
With the Long Settled Rule That They Might Convict of 
Conspiracy If They Found That an Overt Act in Further¬ 
ance of it TTas Committed in the District of Columbia 
Even Though the Conspiracy Itself Might Have Been 
Formed in the State of Maryland. 

The Nelsons, the Xowlands, and Blight Lee contend that 
the trial court erred in instructing the jury that it might 
convict of conspiracy if it found an overt act committed in 
the District of Columbia even though the conspiracy was 
formed in Maryland. They argue “that the gist of con¬ 
spiracy is the unlawful agreement and that it must be tried 
under the Sixth Amendment in the venue where the agree¬ 
ment was formed.” Br. p. 77. 

This point does not seem to require elaborate argument 
in view of the appellants’ concession that the instruction 
that the jury might convict on conspiracy on a finding that 
an overt act occurred in the District of Columbia is in 
accordance with the opinion of the Supreme Court in Hyde 

36 Lowry, App. 5, 5-6, 73, 76-7, 80-1; Kirby, App. 6, 74, 77, 80-1; 
Bertha MacWilliams, App. 6, 74, 78; William MacWilliams, App. 
6, 74, 78; Trent, 74, 79. 
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v. United Stales , 225 U. S. 347 and Brown v. Elliott , 225 
U. S. 392. In the 11 yde case the court stated as follows: 

The conspiracy, therefore, cannot alone constitute the 
offense. It needs the addition of the overt act. Such 
act is something more, therefore, than evidence of a 
conspiracy. It constitutes the execution or part execu¬ 
tion of the conspiracy, and all incur guilt by it, or 
rather complete their guilt by it, consummating a crime 
by it cognizable then by the judicial tribunals, such 
tribunals only then acquiring jurisdiction. 

• • • • • 

If the overt acts give jurisdiction for trial, it is not 
essential where the conspiracy is formed, so far as the 
jurisdiction of the court in which the indictment is 
found and tried is concerned. 

Appellants' reliance on United States v. Johnson, 323 
I’. S. 273 as evincing a break in the long settled doctrine of 
the Hyde case is misplaced. The Johnson case was not a 
conspiracy case but one involving use of the mails to trans¬ 
mit contraband. In addition we point out that since the 
Johnson decision Congress has passed specific legislation to 
cover situations like that. 37 

37 IS U.S.C. 3237: 

Except as otherwise expressly provided by enactment of Con¬ 
gress. any offense against the United States begun in one dis¬ 
trict and completed in another, or committed in more than one 
district, may be inquired of and prosecuted in any district in 
which such offense was begun, continued, or completed. 

Any offense involving the use of the mails, or transportation 
in interstate or foreign commerce, is a continuing offense and, 
except as otherwise expressly provided by enactment of Con¬ 
gress. may be inquired of and prosecuted in any district from, 
through, or into which such commerce or mail matter moves. 

The Reviser's Notes to that section state, in part: 

The last paragraph of the revised section was added to meet 
the situation created by the decision of the Supreme Court of 
the United States in United States v. Johnson , [323 U.S. 273] 
65 S. Ct. 249, 89 L. Ed. 236, which turned on the absence of a 
specific venue provision in the dentures act * * * . The re¬ 
vised section removes all doubt as to the venue of continuing 
offenses and makes unnecessary specific venue provisions ex¬ 
cept in cases where Congress desires to restrict the prosecution 
of offenses to particular districts # * * . 
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The Fact That Mr. and Mrs. Nelson, and Mr. and Mrs. Now- 
land, Were Husband and Wife, Did Not Bar Their Prose¬ 
cution for the Crime of Conspiracy. 

Mr. and Mrs. Nelson and Mr. and Mrs. Xowland, admitting 
that the point was not raised in the trial court in this case, 
and admitting further that the point has been decided against 
them by this Court in the Johnson case, 3 * contend that none 
of them could be tried for conspiracy since each was charged 
with conspiring with his spouse. 

We point out that each of the appellants was found guilty 
of conspiring not only with his spouse but also with the 
other couple and with Blight Lee as well. Under the appel¬ 
lant’s novel theory fifty people may conspire with each other 
to commit offenses against the United States and go free 
so long as they take the precaution to see that their number 
consists of twenty-five married couples. This Court rejected 
a far less tenuous argument in the Johnsoyi case and we 
rely on its opinion here: 

[1, 2] Appellant urges that it is legally impossible 
for a husband and wife to conspire with each other. 
The old common law rule to that effect has been followed 
in Dawson v. United States, 9 Cir., 10 F. 2d 106, 107, 
Gros v. United States, 9 Cir., 138 F. 2d 261 (one judge 
dissenting), United States v. Shaddix, D. C. S. D. Miss., 
43 F. Supp. 330, and a number of State cases. There 
are some State cases to the contrary. Dalton v. People, 
6S Colo. 44, 189 P. 37; Marks v. State, 144 Tex. Cr. R. 
509, 164 S. W. 2d 690. The old rule was based on the 
common-law fiction that husband and wife were one per¬ 
son. Acts of Congress have established the separation 
of husband and wife as to property, contracts, and torts 
in the District of Columbia. "We agree with the District 
Court of the United States for the District of Columbia, 
which ruled upon the question in denying the motion 
of the present appellant ’s wife for a new trial that this 
legislation has made the fiction obsolete. No reason 
remains why the law should not recognize the obvious 
fact that the relation of husband and wife does not 
prevent two persons from conspiring to commit an 
offense. The interest of society in repressing crime 


35 81 U.S. App. D.C. 254, 157 F. 2d 209. 
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requires that the fact be recognized, and our common- 
law system does not require that its recognition await 
express legislative action. 

The Trial Court Correctly Admitted Evidence Relating to 
Incidents Beyond the Three Tear Period of the Statute of 
Limitations. 


The Nelsons, the Xowlands, Blight Lee and Elizabeth 
Brady contend that the trial court erred in admitting evi¬ 
dence of acts prior to the three year period of the statute of 
limitations applicable to the substantive and conspiracy 
counts of this indictment. A phase of the problem involved 
here was discussed in United States v. Johnson. 165 F. 2d 
42 where the court stated: 

The indictment in this case was returned on September 
11.1945. The conspiracy existed over a period of four¬ 
teen years. Some of the acts necessarily occurred 
earlier than September 11, 1942, but these acts could 
be proved to show the existence and continuation of the 
conspiracy even though there could have been no prose¬ 
cution for anv substantive offense charged as an overt 
act. 

See also McNeil v. United States. 66 App. D.C. 199, S5 F. 
2d 69S, where this Court said that “ * * * in all conspiracy 
cases s:reat latitude in the introduction of testimonv is al- 
lowed. It is enough that the evidence offered tends to 
elucidate the inquiry or to assist in determining the truth.” 

In this case where the headquarters of the conspirators 
and many of their operations were outside the District of 
Columbia for many years, the evidence complained of was 
particularly admissible to show that this ostensible Mary¬ 
land numbers operation had in fact begun as a scheme to 
violate the District lottery statute and had continued 
through the years with that as its primary purpose. 
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The Trial Court's Instruction , Read as a Whole, Correctly 
Informed the Jury That Unless it Found Beyond a Rea¬ 
sonable Doubt an Agreement to Violate the Lottery Stat¬ 
ute It Must Acquit on the Conspiracy Count. The Criti¬ 
cized Portion of the Charge is an Isolated Instance From 
a Portion of the Charge Wherein the Court Was Telling 
the Jury That the Agreement Feed n-ot be Shown to be 
the Result of a Formal Conference-Table Meeting. Ap¬ 
pellants Furnish No References to Their Alleged Objec¬ 
tion to the Charge. For is the Objection Found in Their 
Appendix of the Portions of the Record They Desire the 
Court to Read. 

The Nelsons, the Nowlands, and Blight Lee contend that 
the trial court erred in instructing the jury as follows: 

In determining whether or not a conspiracy exists it 
mav be determined from the overt act or overt acts 
• . (App. 741.) 

These appellants say that this was “objected to as not being 
the law as applied to the facts in this case, but the court 
let it stand.'” No reference is furnished where one may 
find that alleged objection 39 and we fail to find it in the 
appellants’ appendix which contains that portion of the 
record they desire to have read by the court. In that por¬ 
tion of the charge to which appellants now take exception 
the court was telling the jury that a conspiracy might be 
proved by circumstantial evidence. The criticized portion 
of the charge cannot be viewed alone, for it was part of an 
over-all instruction in which the court told the jury of the 
necessity of finding an agreement to violate the lottery stat¬ 
ute, although that agreement need not be shown to be the 
result of a formal conference-table meeting. We submit 
that the court correctly instructed that such agreements 
may be proved circumstantially, sometimes by the resulting 

39 See Rule 30. F. R. Crim. P.: 

* # * No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. 
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overt act. Those portions of the charge which precede 
and follow the isolated portion set out in appellant’s brief 
are as follows: 

* * The conspiracy partakes of the nature of a part¬ 
nership in crime. The gist, the essence the nub, the 
business of the thing is the confederation or the com- 
bination of minds. Xo formal agreement between the 
parties is necessary to the formation of a conspiracy. 
It is not required in the law that the several defend¬ 
ants charged have to sit down around a table and hold 
a formal meeting, for the agreement of a combination 
of minds mav be shown, if there be concerted action, 
that is, all of the parties working together understand- 
ingly, with the single design for the accomplishment 
of a single purpose, then the conspiracy has come into 
effect. 

That is what is meant by the law of conspiracy. It 
is a confederation, a combination of minds for a pur¬ 
pose such as I have indicated and a working together 
for the accomplishment of such a common purpose. 
App. 735-6. 


# • • • • 

However, using the expression of an overt act, the 
Court charges you that from the instructions it is not 
necessary that all the conspirators, alleged conspira¬ 
tors, joined in the commission of an overt act because, 
as the Court has instructed you, a conspiracy is a part¬ 
nership in crime. If one of the conspirators commits 
an overt act, that act performed by one becomes the 
act of all. As I have already said, it is an open mani¬ 
festation of the fact that the conspiracy is not only in 
existence but is carrying out work. In determining 
whether or not a conspiracy exists it may be determined 
from the overt act or overt acts, and a conspiracy may 
be proved by circumstantial evidence. App. 741. 


• * * while the proof may be direct evidence, circum¬ 
stantial evidence, or documentary evidence, you must 
bear in mind that an agreement of conspiracy may be 
proved by those various ways. It simply comes down 
to this, that the participation in the agreement and 
the joint responsibility of the defendants may be in- 
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ferred from the fact that the defendant lent aid to the 
enterprise with knowledge of its illegal character. 
However, you are instructed that it must be found be¬ 
yond a reasonable doubt that each of the accused in¬ 
tentionally entered into that agreement. It can also 
be determined from the surrounding circumstances, 
but it must be proved, and proved by the Government 
beyond a reasonable doubt. 

So therefore, by way of summary with respect to the 
second count of the indictment charging a conspiracy, 
let me simply say this: There are three essentials to 
the crime. One is that there must be an agreement, 
a confederation of minds. Two, that there must be an 
object towards which the agreement or confederation 
of minds is directed and, three, there must be an overt 
act, something in the nature of a human act which indi¬ 
cates that the conspiracy, if one is found to exist, not 
only exists, but actually is carried into operation. 
App. 741-2. 

The Punishment Imposed In This Case TTus For Conduct 
During The Period October 22. 1948 to October 22. 1951. 
Imposition of the Increased Conspiracy Penalty Under 
the Statute Effective September 1 . 1948. Prior to the 
Three Year Period in Question. Did Xot Violate the Ex 
Post Facto Provision of the Constitution. 

The Nelsons, the Xowlands, and Blight Lee were found 
guilty of conspiracy on the basis of their conduct during 
the three year period October 22, 194S to October 22, 1951. 
Prior to that period, on September 1, 194S the conspiracy 
statute had been amended so as to provide an increased 
punishment after that date. 40 That increased punishment 
was meted out in this case. These five appellants con¬ 
tend that this action violates the ex post facto provision of 
the Constitution, their argument being that their illegal 
conduct commenced prior to the effective date of the new 
statute. 

Similar contentions have been made in the past with re¬ 
spect to conspiracies formed beyond the statute of limita- 

18 U.S.C. 371, maximum imprisonment increased from two to 
five years. 




(58 


tions. In one of those cases, Lorenz v. United States. 24 
App. D.C. 237 cert, denied 196 U.S. 640, this Court said: 

The contention on behalf of the appellants is that, 
if the conspiracy was in fact formed, and a single act 
in aid of its object committed, more than three years 
before the finding of the indictment, then the offense 
was barred by the statute of limitations: and that no 
other like act or acts, committed within three years, 
would amount to a renewal or continuance of the con¬ 
spiracy so as to remove the bar. 

We cannot agree with this contention. Undoubtedly, 
as argued, the conspiracy is the gist of the offense de¬ 
fined in §5440, Rev. Stat. (U.S. Comp. Stat. 1901, p. 
3676), though it is not indictable until some act shall 
have been done by one or more of the conspirators to 
effect the object of the corrupt agreement. The of¬ 
fense is then complete as to that act, and the statute at 
once begins to run: but it does not follow that all sim¬ 
ilar acts thereafter may be committed with impunity. 
Through the repetition of such acts—overt acts, as 
they are commonly called—the conspiracy is made a 
continuing offense. By each subsequent act it is re¬ 
peated and entered into anew. 24 App. D.C. at 387- 
388. 

See also United States v. Kissel . 218 U.S. 601: Hyde v. 
United States, 225 U.S. 347. and Brown v. Elliott, 225 U.S. 
392. 

Moreover, the precise contention that these appellants 
make has been overruled by the United States Courts of 
Appeals for the Third and Fifth Circuits. See United 
States v. Goldberyer. 197 F. 2d 330: 

(The only question in these appeals is whether Sec¬ 
tion 371 of Title IS U.S.C. (1948 rev.) which increases 
the penalty for conspiracy from two to five years im¬ 
prisonment is an ex post facto law as applied to a con¬ 
spiracy which although commenced before was con¬ 
tinued by overt acts after its effective date. 

We think it clear that the admitted successive overt 
acts occurring after Section 371 had become the law 
were part of the continuing crime for which appellants 
were indicted and convicted. The sentences were 
proper and the judgments will be affirmed. Huff v. 
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United States, 5 Cir., 192 F. 2d 911, 914-915; certiorari 
denied 342 U.S. 946, 72 S. Ct. 560); 

and Huff v. United States , 192 F. 2d 911. 

Enactment of the increased penalty provision to be ef¬ 
fective September 1, 1948 was warning enough that those 
who continued in their unlawful conduct after that date 
were to receive a greater punishment. Appellants disre¬ 
garded that warning and cannot now complain that they 
have received the stated punishment for their subsequent 
conduct. 

CONCLUSION 

Wherefore. we submit that the judgments of convictions 
should be affirmed. 

Chaeles M. Irelan, 

United States Attorney. 

John W. Fihelly, 

Thomas A. Waddex, 
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Assistant United States Attorneys. 
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